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Prélogo

El Instituto de Derechos Humanos de la Universidad de
Deusto (Bilbao) presenta con este volumen su sexta edicion del
Anuario de Accion Humanitaria y Derechos Humanos. La finali-
dad de esta publicacion es la de facilitar un espacio donde la re-
flexion y el intercambio sobre las practicas, experiencias e inves-
tigaciones en el &mbito de la Accién Humanitaria y los Derechos
Humanos sea posible para académicos, profesionales y personas
vinculadas a este campo. El Anuario, con esta edicién, pretende
continuar ofreciendo un espacio para la creacion de pensa-
miento critico en dicho campo, accesible no solo al mundo aca-
démico, sino también a los agentes sociales involucrados, tanto
en el espacio estatal como internacional. En coherencia con el
afan de ofrecer una publicacién de calidad y en la busqueda de
un reconocimiento a nivel cientifico, en esta edicion hemos in-
troducido novedades que contribuyen a ello.

El contenido de esta sexta edicién del Anuario se nutre de va-
rios tipos de aportaciones: algunos de los estudios proceden de
personas pertenecientes a alguna de las redes europeas e inter-
nacionales en las que participa el Instituto; otros han sido conse-
cuencia de investigaciones realizadas por personas ajenas a la es-
tructura del Instituto, que cuentan con experiencia directa en el
campo de la accién humanitaria y de los derechos humanos; por
ultimo, otros estudios incorporan y actualizan trabajos de inves-
tigacion realizados por graduados de los mésteres europeos que
ofrece el propio Instituto. La mayor parte de estos contenidos ad-
quieren la forma de estudios o articulos monogréficos.

Desde la edicion anterior, el Anuario contintia profundizando
en el cumplimiento de los criterios necesarios para formar parte
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de las bases de datos de revistas cientificas reconocidas interna-
cionalmente. De cara a la siguiente ediciéon, continuaremos con
la convocatoria abierta para el envio de articulos originales, tal
y como podéis observar en las normas de estilo, con ello os ani-
mamos a enviar originales para su publicacion, asi como a di-
fundir esta posibilidad.

El Anuario, que se complementa con una presentacion de las
actividades mas relevantes desarrolladas por este Instituto a lo
largo del pasado curso, es una publicacién realizada con la cola-
boracién de la Direccién de Derechos Humanos (Departamento
de Justicia y Administracion Publica) del Gobierno Vasco.






Hitzaurrea

Deustuko Unibertsitateko (Bilbao) Giza Eskubideen Institu-
tuak Ekintza Humanitarioko eta Giza Eskubideetako Urtekaria-
ren seigarren edizioa aurkezten du honako liburuki honekin.
Argitalpen honen helburua Ekintza Humanitarioko eta Giza
Eskubideetako praktiken, esperientzien eta ikerketen haus-
narketarako eta trukerako toki bat eskaintzea da akademiko,
profesional eta arlo honetan diharduten pertsonei. Urtekariak
esparru honetako pentsamendu kritikoa sortzeko espazioa es-
kaintzen jarraitzeko asmoa du argitalpen honekin, mundu aka-
demikoarentzat ez ezik arlo honetako gizarte eragileentzat ere,
estatu eta nazioarte mailan. Kalitatezko argitalpen bat eskaini
eta maila zientifikoan onespena bilatu nahiari loturik, asmo
hori lortzeko berrikuntzak sartu ditugu eskuartean duzun argi-
talpen honetan.

Urtekariaren seigarren edizio honen edukiak ekarpen mo-
tata ezberdinetik hornitzen dira: batzuk Institutuko taldeak
parte hartzen duen nazioarteko edo Europako sareetako bateko
pertsonen ikerketetatik; beste batzuk Institutuaren egituratik
kanpo, ekintza humanitarioan eta giza eskubideen alorrean es-
perientzia zuzena duten pertsonek egindako ikerketetatik; eta
azkenik, beste ikerketa batzuek Institutuak berak eskaintzen
dituen Europako masterretako graduatuek egindako ikerlanak
jaso eta eguneratzen dituzte. Edukirik gehienek ikerketa edo ar-
tikulu monografikoen itxura hartzen dute.

Aurreneko argitalpen-tik, Urtekariak aurrera pausuak eman
nahi ditu nazioartean ezagunak diren aldizkari zientifikoak jaso-
tzen dituzten datu baseetan sartzeko behar diren irizpideak be-
tetzeko. Hurrengo edizioari begira, deialdi irekia egongo da ar-
Anuario de Accion Humanitaria y Derechos Humanos
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tikulu originalak bidaltzeko, horretarako estilo arauetan ikusiko
duzuen bezala, artikuluak bidaltzeko animatzen zaituztegu.

Argitalpen hau Institutuak joan den ikasturtean burututako
jarduerarik nabarmenenekin osatzen da. Eusko Jaurlaritzako
Giza Eskubideen Zuzendaritzaren (Justizia eta Herri Administra-
zioa) laguntzarekin kaleratzen da urtekari hau.






Foreword

This is the sixth edition of the Humanitarian Action & Human
Rights Yearbook presented by the Institute of Human Rights at
the University of Deusto. The aim of this publication is to pro-
vide academics, professionals and other people involved in the
field with a space for reflection and the exchange of experi-
ences and research in Humanitarian Action and Human Rights.
It is intended that, with this edition, this space for the creation
of critical thought in the abovementioned field will be main-
tained and made accessible not only to the academic world, but
also to the social agents involved on both a national and inter-
national scale. In coherence with our aim to provide a high qual-
ity review, and in the search for a scientific recognition, several
changes have been introduced.

The content of this the sixth edition of the Yearbook is made
up of various types of contributions. Firstly, a number of stud-
ies by members of some of the international and European
networks of which the Institute is member of. Secondly, arti-
cles that are the result of research carried out by people from
outside the Institute, people with experience straight from the
field of humanitarian action and human rights. And lastly, other
studies incorporating and updating research work conducted by
graduates from the European MAs run by the Institute. Most of
the content is in the form of monographic studies or articles.

Since last year's edition, the Yearbook continues with the ac-
complishment of publishing criteria for scientific recognition and
therefore, be included in international indexes. Call for papers
for next year's edition is open, as you can see in the require-
ments for submission. Therefore, we invite those of you reading
Anuario de Accion Humanitaria y Derechos Humanos
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this copy to put forward your proposals, and to spread out this
possibility.

This Yearbook, accompanied by a description of the most
significant activities of the Institute during the last academic
year, has been produced in collaboration with the Basque Gov-
ernment Directorate of Human Rights, that is, the Department
of Justice and Public Administration.
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Social dynamics surrounding oil exploitation in Colombia:
a case study of BP’s activities in Casanare

Agnés Giner Lloret*

Abstract

This interdisciplinary research aims to expose the responsibil-
ity of oil corporations operating in conflict-prone countries on
the dynamics of the conflict itself and for human rights viola-
tions. In particular, the paper assesses the role of the oil indus-
try in the conflict dynamics in Colombia. Based on two separate
trips to and interviews in Colombia, the paper argues that oil
activities have significantly contributed to exacerbate violence
in the oil producing areas and that most oil corporations have
inadequately responded to the social risks of operating in war-
torn regions. The paper stresses the need for more field-based
analysis on the role of the international private sector in Colom-
bia and the effectiveness of corporate responses to mitigate or
minimise destabilising effects of business activity. The research
analysis is based on a case study of the department of Casanare
which highlights the complexity of these issues in relation to the
experiences of BPXC.

Key words: oil, armed conflict, corporate social responsibil-
ity, Colombia.

* Graduate of the European Master's Degree in Human Rights and
Democratisation.
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Resumen

Esta investigacion interdisciplinar tiene por objetivo exponer
la responsabilidad de las companias petroleras que operan en
pai-ses con tendencia al conflicto sobre la dindmica del conflicto
en si mismo y las violaciones de los derechos humanos. La inves-
tigacion evalla, en particular, el papel de la industria petrolifera
en la dindmica del conflicto en Colombia. Basdndose en dos via-
jes por separado a Colombia y las entrevistas realizadas alli, este
trabajo defiende que las actividades petroliferas han contribuido
significativamente a exacerbar la violencia en las zonas produc-
toras de petréleo y que la mayoria de las companias petroleras
han respondido de forma inapropiada a los riesgos sociales re-
sultantes de operar en las regiones destruidas por la guerra. El
estudio hace hincapié en la necesidad de un andlisis de campo
mas profundo sobre el papel que juega el sector privado inter-
nacional en Colombia y la efectividad de las respuestas corpo-
rativas para mitigar o minimizar los efectos desestabilizadores
de la actividad comercial. El andlisis de la investigacion se basa
en el estudio del caso del departamento de Casanare que sub-
raya la complejidad de estos temas en relacion con las experien-
cias de BPXC.

Palabras clave: petroleo, conflicto armado, responsabilidad
social corporativa, Colombia.
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Introduction

Why is the oil industry worldwide confronting unique con-
temporary challenges, crises and opportunities? On the one
hand, oil accounts for a wide percentage of the world’s primary
energy consumption and dominates prevailing requisites of mod-
ern life in industrialised and developing countries alike. Yet, on
the other hand, every stage of the oil industry activity is deplora-
bly fraught with extensive social and environmental consequences
at local, national and global levels. Extractive industries frequently
engage in large and long-lasting investments in unstable countries
and the impact of oil activities on the surrounding communities is
often associated with corporate complicity in human rights abuses.

The focus of this paper relates to the impact of the oil indus-
try on the conflict dynamics in Colombia. The long-lasting Co-
lombian war experienced unprecedented intensification since
the advent of abundant natural resources in the 1990s. What
is the role of economic incentives (rent-seeking) and grievances
(justice-seeking) in shaping the onset, duration, and character
of the Colombian armed conflict? More specifically, how and to
what extent has the oil boom had an impact on the conflict dy-
namics in Colombia? Finally, how do oil companies operating in
conflict-prone areas help mitigate the negative impact of their
presence on surrounding communities and ensure that their ac-
tivities do not contribute to human rights abuses?

In answering these research questions, the structure of this
paper follows a threefold reasoning and is based on a case
study of the department of Casanare which highlights the com-
plexity of these issues in relation to the experiences of British Pe-
troleum Exploration Colombia Limited (BPXC), a wholly-owned
subsidiary of British Petroleum Amoco (BP). The first chapter
provides an overview of key policy debates and research find-
ings on the political economy of war. The second chapter offers
a detailed analysis of the relationship between the oil industry
and the main actors of the intrastate conflict in Colombia and
the last chapter aims to assess how transnational oil corpora-
tions - BPXC in particular - have responded to the security chal-
lenges of operating in a conflict-ridden country. The concluding
section offers final thoughts and recommendations for future
research and policy action.

1 See Collier, P. & Hoeffler, A., Greed and Grievance in Civil War, CSAE
Working Paper, WPS 2002-01, Washington D.C.: The World Bank, 2002.
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Written across the disciplines of international political econ-
omy, war economy, international public law, international rela-
tions, political science, social policy and practice, this research
represents wide-ranging understandings of «oil» and «con-
flict». This approach conducts theoretical and empirical analy-
ses on the different forms, dimensions, and causes of conflict. It
is based on two separate trips to the field. The first, to £/ Bagre
in May 2007, while | was working for a London-based firm rep-
resenting farmers whose lives had been devastated by the con-
struction of the OCENSA oil pipeline headed by BPXC. The sec-
ond, to Bogotd in May 2008. It was not possible for me to travel
to Casanare and rural areas but | had the fruitful opportunity to
meet with key actors of this sensitive research area.

1. Oil as a Tool of Conflict Exacerbation

This chapter is intended to demonstrate the theoretical and
practical relationship existing between natural resources and in-
ternal armed conflict, focusing on the functions played by oil re-
sources on the conflict dynamics in Colombia.

1.1. Theoretical Linkages between Economic Factors and
Warfare: the Political Economy of War

Since the late 1990s, the economic dimension of contempo-
rary intrastate conflicts has acquired growing attention within
scholar and policy circles. Economic factors have been explored
under the auspices of the political economy school of conflict,
becoming the nucleus of the controversial «greed and grievance
dichotomy».

A. The Greed and Grievance Dichotomy

The economists Paul Collier and Anke Hoeffler investigated
the causes of civil war and assessed a range of variables to de-
termine which were most salient to the risk of violent con-
flict. Relying on econometric analysis, they compared greed
and grievance as two contrasting motivations for rebellion and
found «little evidence for grievances as a determinant of con-
flict»'. Neither ethnic and religious divisions, nor inequality, nor-
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political repression increase the risk of conflict. Rather, the critical
factor to transform a political dispute into an armed conflict is the
ability of insurgent groups to sustain themselves financially. And
their viability depends mostly on the ability of rebel groups to gain
control over natural resources. Accordingly, conflicts are predomi-
nantly caused by opportunities for primary predation, or greed.

In the two scholars’ opinion, economic agendas are central
to understanding why civil wars start and get going. They argue
that natural resource dependence measured in terms of primary
commodity exports as part of gross domestic product (GDP) is
correlated with higher risks of conflict. Resource-rich countries
are more prone to armed conflict than others. A likely explana-
tion, they sustain, is that natural resources provide the motiva-
tion or opportunity for rebels to finance their military campaigns
through resource predation.

The greed theory has created an energetic debate and sev-
eral political economists have given their input to develop it in
further detail.

Collier and Hoeffler's work was exclusively centred on the
predatory behaviour of rebels and impedes examination of the
effects of corruption and greed from state and non-state actors.
To correct for this bias, researchers have borrowed from the
greed theory, but they expanded its focus to include the violence
of elites and governments. They emphasised that the efforts by
the international community to implement peace agreements
would be more successful if greater attention was paid to the
variety of functions that violence may perform in war-torn socie-
ties?. They explored how economic considerations «often shape
the calculations and behaviour of the parties to a conflict, giving
rise to a particular war economy and a distinctive dynamic of
conflict» in which the traditional objective of war (to defeat the

2 Berdal, M. & Keen, D., «Violence and Economic Agendas in Civil
Wars: Some Policy Implications», pp. 795-818 in Millennium: Journal of
International Studies, Vol. 26, No. 3, 1997, p. 803.

3 Berdal, M. & Malone, D. M. (2000): Greed and Grievance — Eco-
nomic Agendas in Civil Wars, Boulder, Colorado: Lynne Rienner Publishers,
p. 2. For more information on the relationship between the oil industry
and armed conflict, see Swanson, P., Fueling Conflict: The Oil Industry and
Armed Conflict, Economies of Conflict: Private Sector Activity in Armed
Conflict, Oslo: Programme for International Co-operation and Conflict
Resolution, Fafo-report 378, 2002.
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enemy militarily) is replaced by «economically driven interests in
continued fighting»3. Civil wars previously defined as political
rebellions need to be understood in terms of interests of rebels
who benefit from economic activity as well as sabotage peace-
making efforts®. Far from being irrational, violence often serves
short-term political and economic functions and create opportu-
nities for profit that are not available during peace®.

Furthermore, civil wars are not static over time. A growing
proportion of civil wars appear to have started with political mo-
tivations and have subsequently mutated (often very rapidly)
into conflicts where immediate economic agendas are para-
mount and may significantly lengthen hostilities®. When sev-
eral groups benefit economically from conflict, they may have a
vested economic interest in initiating and sustaining it and may
not be particularly concerned with restoring peace.

These developments demonstrate that the difficulty of bring-
ing violence to an end is directly proportionate to the degree of
integration of war economies within war-torn societies.

B. Critics

While the greed theory explains how conflicts are financed
and why well-financed conflicts create serious impediments to
their resolution, it is less satisfactory as an explanation of the
complex causation of contemporary armed conflicts.

Statistical methods are usually useful to identify key variables
amidst a set of cases. However, at best they bring about broad
correlations that embrace only part of the existing picture. To
shed the light on whether and how economic factors influence
the course of conflicts requires more empirical examination and
comparative investigation on the relative applicability of these
and other sources of armed conflict in specific cases’.

4 Arnson, C. J. (2005): Rethinking the Economics of War: The Inter-
section of Need, Creed, and Greed, Washington, DC: Woodrow Wilson
Center Press, p. 8.

> Collier, P, «Doing Well out of War: An Economic Perspective»,
pp. 91-111 in Berdal, M. & Malone, D. M., (eds.), op. cit., p. 101.

6 Berdal, M. & Malone, D. M., op.cit., pp. 24-25.

7 Ballentine, K. & Sherman, J. (eds.) (2003): The Political Economy of
Armed Conflict: Beyond Greed and Grievance, Boulder, Colorado: Lynne
Rienner Publishers, p. 5.
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The task of identifying the sources of conflict often copes
with the difficulty of separating «economic» factors from
«political» factors®. Usually, both are sources of conflict, but
their interrelationship and relative importance change not
only between conflicts but also over their duration. Thus,
armed conflict may not be about greed or grievance but
about greed and grievance. Economic motivations and oppor-
tunities may be highly correlated with the onset or perpetu-
ation of war but this does not mean that conflicts are exclu-
sively about greed.

Karen Ballentine, also raised important questions about the
restrictive approach of the greed theory. She suggests that the
high risk of conflict assigned to natural resource-dependent
countries is not a direct relationship, but rather one that is me-
diated by poor governance and the state’s failure to manage
natural resource exploitation effectively and equitably®. There-
fore, the greed theory needs to be complemented by an anal-
ysis on the changing character of the role of the state in the
context of oil dependence which generates extensive griev-
ances that feed into explanations based on both greed and
grievance.

Another shortcoming affecting the greed theory is deter-
mined by its failure to distinguish between rebels: rebel lead-
ers, their core cadres, and other followers and supporters.
«Treating rebel groups as unitary actors fails to capture the
ways that economic opportunities and incentives may inter-
act with a range of other motivations to shape the behaviour
of differently situated rebel actors and their commitment to
the insurgency»'. It is therefore important to identify those
rebels, or rent-seekers who are first and foremost attracted
by the prospect of material gain from those who are fighting
for other reasons, such as «ideological zeal, ethnic loyalty, or
aspiration to power», as well as those who take part in war
economies out of necessity, but coerced by the use or threat
of force.

8 Malone, D. M. & Sherman, J., «<Economic Factors in Civil Wars: Policy
Considerations» in Arnson, C.J. & Zartman, I. W. (eds.) (2005): Non-State
Actors and Human Rights, UK: Oxford University Press, p. 252.

9 Ballentine, K. & Nitzschke, H., The Political Economy of Civil War and
Conflict Transformation, Berlin: Berghof Research Center for Constructive
Conflict management, 2005, p. 21.
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C. Intrinsic Ties between Oil and War

The comprehensive analysis of Michael Ross'!, Chairman of
the International Development Studies program at the Univer-
sity of California in Los Angeles, on the varying roles of natural
resources in civil war deserves particular attention when inves-
tigating the functions played by oil into the conflict dynamics
in Colombia. Relying on empirical evidence from fifteen recent
conflicts, Ross examines how the lootability, the obstructability,
and the legality of natural resources (oil, drugs and diamonds)
are likely to influence key conflict dynamics. In identifying oil
resources as unlootable, obstructable and legal resources he
draws a set of conclusions imparted hereinafter.

The extraction of unlootable resources (which means that
they are not easily extracted and transported by individuals or
small teams of unskilled workers'?) relies heavily on skilled la-
bour and capital. Therefore, oil exploitation is likely to produce
revenues for skilled workers, for those who provide capital, and
for central governments. The inequitable distribution of these
revenues by corrupt or oppressive governments, as well as the
destabilising environmental and societal impacts of extractive
operations may generate popular grievances in resource-rich ar-
eas and multiply the points of conflict.

Furthermore, unlootable resources are likely to benefit pri-
marily to the government, given that the government is more
able to credibly provide the security guarantees required to at-
tract and maintain the requisite skilled labour and capital. It is
worth mentioning here that in Colombia oil produces revenues
for both sides (government and illegal armed groups) because
long oil pipelines make the resource obstructable, and therefore
susceptible to hold-ups.

Moreover, unlootable resources provide military funds to
the side that controls it through a centralised process. These re-
sources are often managed by large firms or state-owned com-
panies, which generate revenues for the government; these in

0 Ibid., p. 8.

" Ross, M., «OQil, Drugs, and Diamonds: The Varying Roles of Natural
Resources in Civil War», pp. 47-70 in Ballentine, K. & Sherman, J., (eds.),
op. cit., pp. 47-70.

2 Ibid., p. 47.
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turn are allocated to and reinforce military forces through some
type of budgetary mechanism. This often results in lengthening
conflict.

Finally, Ross highlights that the obstructability of a resource
is correlated with increased conflict duration and intensity. First,
this is due to the fact that obstructable resources are vulnerable
to sabotage and hold-ups. They are likely to provide finances to
insurgents and disrupt the government’s revenues, while at the
same time prolonging conflict. Second, the government may
anticipate that aggrieved local communities will certainly be
tended to loot its resources and decide to protect extractive in-
frastructures by using terror and repression. This attitude usually
results in a large number of resource-related casualties and fur-
ther intensifies hostilities.

1.2. Political Economy of War in Colombia

Before assessing the role of oil in the political economy of
war and its impact on the conflict dynamics in Colombia, it is
useful to provide a brief historical background of the country.

A. Origins and Evolution of War in Colombia

The origins of today’s Colombian conflict date back to a pe-
riod of upheaval, known as «La Violencia» (1948-1958), that
witnessed a patrician civil war between the Liberal and the Con-
servative parties. «La Violencia» is usually referred to as a period
of bloodshed where more than 200,000 people were killed and
where each act of violence sowed the seeds for a reprisal.

A constitutionally sanctioned power sharing arrangement
between the two political parties, known as the National Front
(1958-1974), helped calm the violence intensity but it became
the exclusive property of the traditional oligarchy and eliminated
political competition, a central feature of democracy. All politi-
cal movements that remained outside the scope of the two par-
ties were often repressed by force. In the 1960s, political exclu-

13 See Hanson, S. (2008): FARC, ELN: Colombia’s Left-Wing Guerrillas,
Washington: Council on Foreign Relations.

4 Coordinacién Colombia-Europa-Estados Unidos (2006), Ejecu-
ciones Extrajudiciales: El Caso del oriente antioquefio, Bogota: Observa-
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sion led several populist nationalist groups to take up arms with
the aim of overthrowing what they called an illegitimate politi-
cal system. About a dozen different guerrilla groups emerged in
Colombia, each adhering to a specific ideology and developing
its own political and military strategy.

Many of the smaller armed groups gave up their strug-
gles after negotiating peace agreements with the Govern-
ment in the 1980s, but the two main guerrilla groups, the
Fuerzas Armadas Revolucionarias de Colombia (FARC) and the
Ejército de Liberacion Nacional (ELN), are still active today. Al-
though the ELN is more ideological than the FARC, they have
similar programs. They both say they represent the rural poor
against Colombia‘s wealthy classes and oppose the influence
of the United States in Colombia, the privatisation of natural
resources, multinational corporations, and rightist violence's.
Over time, their political agenda appeared to be increasingly
superseded by the groups’ growing involvement in the narco-
trafficking industry. Nowadays, they comprise respectively
around 18,000 and 3,500 fighters and control all together over
30% of the territory.

During the 1970s, the Colombian government authorised
self-defence groups coming into existence as private militias for
rich landowners, ranchers and drug lords, to protect themselves
against the guerrillas who were demanding «protection taxes»
and rustling cattle. During the following decade, lucrative drug
trafficking and business kidnapping made these paramilitary
forces increasingly independent. In 1995, the various regional
private militias were united under the umbrella of the Autode-
fensas Unidas de Colombia (AUC) which became the most pow-
erful paramilitary group of Colombia.

The illegal armed groups target the civilian population rely-
ing on horrific massacres, extra-judicial executions, kidnapping,
extortion, forced displacement, torture and other terrorist tactics
intended to suppress any potential source of «subversion» or
enemy support. These barbarous practices have provoked a hu-
manitarian catastrophe'.

torio de derechos humanos y derecho humanitario de la Coordinacion
Colombia-Europa-Estados Unidos.
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On the economic side, following the wave of trade and in-
vestment law liberalisation, foreign direct investment (FDI) has
been increasing since 1992. Much of this increase took place in
the energy sector. Oil production rose from 430 thousands bar-
rels a day in 1991, to a peak of 838 thousands in 1999, and de-
clined to 561 thousands in April 2008. In 2000 oil accounted
for 35% of the country’s export earnings. The petroleum indus-
try has become a massive source of revenues for the Colombian
government who receives around 85% of oil revenues through
investments, royalty payments and taxation. Consequently, oil
has been predominantly regarded as a key factor for the coun-
try's macro-economic stability.

Unfortunately, the boom experienced by the oil industry in
Colombia did not echo back in other sectors of the economy.
The 1999 economic recession coincided with worsening levels

of violence. In 2001, the conflict reached the intensity level of
«war» with over 1000 battle related deaths. Since then, and ex-
cepting the year 2003, the conflict has intensified in most oil-
rich regions —though official statistics indicate an overall dimi-
nution of violence at the national level— and private militias
have increasingly been involved in political violence. The effects
of such economic decline spread out in the long term and left
the country in dramatic human development conditions.

B. The Colombian Conflict: a Mixture of Greed and Grievance
Explanations

As illustrated in the next two figures the Colombian case
shows a direct correlation between the escalation of conflict in
the 80s-90s and the discovery of abundant natural sources such
as coca plantings and oil.

Figure 1
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Adapted from Burgess, L., Investing in Colombia’s Oil Sector: The North Andean Country that’s Inviting Foreign Investment, Capital Gains Report, 2007.

Figure 2
Graphic Comparison of the Intensity of Armed Confrontation at the Departmental and National Level
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It is not an easy task to determine how much weight should
be assigned to the economic variables compared to pre-exist-
ing socio-cultural and political factors. What is sure however
is that the Colombia case offers a good opportunity to distin-
guish between the role played by causal factors and facilitating
factors on the character of conflict. The origins of the country’s
civil war are found in the Cold War era in a struggle for state
power that was deeply dominated by competing ideological
discourses on the way to constitute political power and to dis-
tribute economic wealth'™. The changes in global and regional
economies and the transformation of both guerrilla and para-
military groups into «formidable money-making machines»
have both reinforced historically rooted economic, social and
political grievances of marginalised classes and escalated the
level of political violence'®. This being so, the Colombian con-
flict continues for the most part to be politically and ideologi-
cally driven at its core’.

Economic factors such as drugs and oil have been particu-
larly important variables sustaining and expanding conflict. llle-
gal forces benefited from the progressive growth of the highly
profitable drug industry, which enabled them to strengthen mili-
tary capacities through buying weapons and paying warriors as
well as training services. Coca leaf and popy notoriously make
up to 45 % of the left-wing insurgent FARC's income and 70 %
of the far-right AUC's income'8. The lucrative revenues from ex-
tractive activities, such as oil exploitation, created further incen-
tives for guerrilla groups’ self-enrichment and determined their
choices for territorial expansion.

In conclusion, oil production does not appear to be the
source of fighting but it has undoubtedly shaped the subse-
quent course and character of conflict. In terms of conflict reso-
lution policy-making, today’s biggest challenge is to find a right
balance of policy responses in these complex economic, politi-
cal, and security dynamics. Foreign investors must take a lead
to promote responsible practices that help minimise or mitigate

> Ballentine, K., «Beyond Greed and Grievance: Reconsidering the
Economic Dynamics of Armed Conflict», pp. 259-283 in Ballentine, K. &
Sherman, J., op. cit., p. 261.

'6 Ballentine, K. & Sherman, J., op. cit., p. 11.

7 Guaqueta, A., «The Colombian Conflict: Political and Economic Di-
mensions», pp. 73-106 in Ballentine, K. & Sherman, J., op. cit., p. 74.

8 Guaqueta, A., op. cit., p. 90.
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conflict risks. The interconnection between the oil industry and
the major actors involved in the Colombian internal conflict is
explored in the next chapter.

2. Oil Fuelling Conflict in Colombia

The understanding of the complex relationship between
oil investment and massive human rights violations in Co-
lombia requires a deep analysis of the intimate legal, institu-
tional, and political relations between the state and the oil in-
dustry within which these violations are taking place. In 1991,
BPXC found one of the largest discoveries of crude oil reserves
in Latin America in two decades in Casanare, a disarticulated
frontier territory with Venezuela that has always been charac-
terised by weak state presence, the persistence of economic
and social underdevelopment, and a history of recurrent vio-
lence and conflict. The oil activities undertaken in the Depart-
ment resulted in BPXC becoming a dominant political and eco-
nomic force in the region, which was forced to deal with the
complex network of state and non-state actors present in the
region (figure 3).

2.1. Oil and Government

The Colombian Government receives approximately 85% of
the oil wealth (figure 4). In general, excessive dependence on
these large and relatively easy revenues tends to affect govern-
ment legitimacy in several ways. In light of the resource curse
theory, it gives the Government a false sense of economic secu-
rity that undermines efforts to mobilise resources in other sec-
tors of the economy and increase the vulnerability of the country
to conflict. Several authors confirmed that, on average, coun-
tries with abundant natural resources experience a lower rate of
economic growth compared to countries with fewer resources’®.

19 See, for example, Karl, T. L. (1977): The Paradoxe of Plenty: Oil
booms and Petro-States, Bekerly: University of California Press; Tornell, A.
& Lane, P, «The Voracity Effect», pp. 22-46 in American Economic Review,
Vol. 89, No. 1, 1999 and Sachs, J. & Warner, A., Natural Resource Abun-
dance and Economic Growth, Harvard Institute for International Develop-
ment, Discussion Paper No. 517, 1999.
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Figure 3

Stakeholder Dynamics in Casanare
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In Colombia, this occurs because dependence on petroleum leads
to disproportionate fiscal reliance on petrodollars at the expense
of statecraft.

In parallel, a large increase in natural resources revenue raises
the exchange rate, making other sectors of the economy (such
as manufacturing and agriculture) less competitive?C. The relative
ease of receiving large oil revenues makes it more difficult to col-
lect small revenues in other sectors and compromise the sustain-
ability of permanent expenses that will not be able to maintain
once oil royalties decline. Oil booms may therefore create both
the illusion of prosperity and the destabilisation of regimes.

Furthermore, the ways by which the government usually re-
ceives oil wealth can be used altogether to obscure the direction
and volume of oil revenue flows and create incentives for cor-
ruption and fraud, including the privatisation of public office by
state functionaries, the looting of oil revenues, the kickbacks for
various contracting work, the illegal commissions, and the illicit
oil-for-arms deals?!. In Colombia, hiding behind the «national
security interest» clause enshrined in the company’s exploitation

20 Transparency International, Promoting Revenue Transparency: Re-
port on Revenue Transparency of Oil and Gas Companies, Berlin: Transpar-
ency International, 2008, p. 12.
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Figure 4

Departmental and Municipal Budgetary Dependence on Oil Royalties
from 1994 to 2005 (oil royalties/total income)
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Sources : Ecopetrol & International Finance Corporation (IFC), Regalias en Colombia: Bal-
ance y recomendaciones al marco legal, No. 1., 2008.

licence agreements, BPXC managers keep refusing to publicly
disclose the nature of all payments made to the Government.
Since security contracts are totally kept secret, it is not surprising

21 Watts, M. J., «Righteous Qil?: Human rights, the oil complex and
corporate social responsibility», pp. 373-407 in Annual Review of Environ-
ment and Resources, Vol. 30, 2005, pp. 383-389.
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Figure 5
System for Allocating Royalties in Colombia
| 32% TRoyalti
| Commission | Fund (FNR)
20% of income
from production
Disburse funds Apply for funding

8% [ o ;
. il export terminal
(Covenas Municipality)

/N

to successful for priority project
applicants |

Territorial bodies of
Colombia

12.5% (Municipalities)
>

Cupiagua Cusiana

Aguazul |Tauramena

(including producing and
export territories)

47.5% (Department)
—_—

Casanare

Oil production wells

Adapted from Davy, A. et al., op.cit,, p. 23.

Figure 6

Number of irregularities in the application of Law 141 of 1994 on Oil Royalties
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that much extractive oil revenues disappear into off-budgetary
accounts and that the official governmental budget remains a
mere shadow of the true fiscal situation??.

Royalties are conceived as an economic consideration allo-
cated to the host state for the exploitation of non renewable nat-
ural resources on its territory and whose production extinguishes
over time. In Colombia, royalties account for 20% of oil produc-

22 Moore, M., «Revenues, State Formation, and the Quality of Gov-
ernance in Developing Countries», pp. 297-319 in International Political
Science Review, Vol. 25, No. 3, 2004, p. 307.
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tion at well sites, of which approximately 68% are redirected to
the oil producing departments and municipalities, while around
32% flow to the National Hydrocarbons Agency.

The contribution of BPXC's royalties to the departmental
and municipal budgets in Casanare has been significant, with
over 2.7 billion dollars between 1993 and 2007. According to
the 2002 Fedesarrollo’s study of the impact of oil on public fi-
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nances in the region, the municipalities of Casanare could have
easily achieved 100% coverage of health, education and ba-
sic sanitation by investing only the resources of the years 1998
and 199923, There are two main reasons explaining why this ob-
jective is far from being achieved, even today: corruption and a
general misuse of oil revenues by weak local institutions as pro-
vided by the Law 141 of 1994 on Oil Royalties.

In addition, when perceived as a strategic commodity, oil
may generate concerns about security of supply. This has often
motivated strong military intervention in the governance of oil-
producing areas?4. In the Colombian context, BPXC's personal
and facilities have openly become a prime target for guerrillas’
attack and the State has become increasingly concerned about
any cut in the flow of oil. Since the early 1990s, it has signifi-
cantly strengthened its military and police presence in Casanare,
which resulted in new tensions between the local communities
and the oil company.

Finally, most international oil companies that operate in war-
torn countries have studiously adopted a «neutral» stance on
the nature of host-country regimes, claiming that private sec-
tor actors should abstain from all intervention into politics and
should not influence behaviour of sovereign nations. In Colom-
bia, the adoption of a strict neutrality rule does not stand since
the oil company provides most of the department’s income. This
is why oil investment is usually associated with support to the
host country regime.

2.2. Oil and Lawless Groups

Oil-related activities may further have a massive impact on
the lawless groups present in oil-producing areas. Private sec-
tor actors must be very careful in their interactions with such
groups and must be aware that the royalties they generate rep-
resent a significant source of income for those involved in kid-
napping or extortion.

23 Gaviria, A. et. al. (2002), Petrdleo y Regioén: El Caso de Casanare,
Cuardernos Fedesarrollo 8, Bogota: Fedesarrollo, p. 53.

24 Moore, M., op. cit., p. 10; Human Rights Watch, Colombia: The Ties
That Bind. Colombia and Military-Paramilitary Links, Human Rights Watch
Report, Vol. 12, No. 1, 2000.
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A. Paramilitary Forces

The paramilitaries in Casanare are descendent of cattle
ranching families who embarked upon the creation of their own
armed guards to protect themselves against cattle theft and
land invasion from the guerrilla. Paramilitary forces were facili-
tated by the 1968 and 1994 legislations?>, which authorised ci-
vilian armed groups supposed to support the army in preventive,
defensive, and intelligence work. Today, the two main paramili-
tary groups present in the department are the Bloque Centauros
de las Autodefensas Unidas de Colombia (AUC) and the Auto-
defensas Campesinas del Sur de Casanare?®.

The current territory repartition of Casanare’s municipali-
ties to paramilitary armies results from a long-standing fight be-
tween both groups which is predominantly based on the access
to coca plantings and drug corridors, as well as the control over
the sources of income stemming from extortion and, in particu-
lar, over the local and regional budgets which are predominantly
funded by oil royalties (Map 1).

Map 1
Active Presence of Self-Defence Groups in Casanare in 2006

No. of Actions
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ACC: Ausodufensan Campasine do Caserare
BC: Bloque Centouros de las AUC

Adapted from Vicepresidencia de la Republica, op. cit., p. 7.

2> Ley 48/1968; Decreto-Ley 356/1994.

26 Gonzélez, J. J., «Los Paramilitares y el Colapso Estatal en Meta y
Casanare», pp. 311-338 in Romero, M. & Lépez, C. (2008): Parapolitica:
La ruta de la expansion paramilitar y los acuerdos politicos, Bogota: In-
termedio.
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The oil industry in Colombia has a tremendous impact on
paramilitary forces in several ways. First, through the «taxes»
locally called the «vacuna» they impose on companies in ex-
change for protection and security of their personal and facili-
ties, and through the extortion of money from local businesses,
contract workers, municipal and departmental authorities. Ac-
cording to a journal study, about 30% of working contracts are
appropriated by paramilitary groups?’.

Second, through the opportunity created to buy oil at a rel-
atively cheap price and steal it. The oil collected is then either
used to satisfy the paramilitaries’ own needs, or sold in the
black market. In addition to that, some quantities of oil are used
as an essential element of the coca-cocaine production chain.

Third, since their origins, right-wing paramilitary groups are
struggling against any suspected guerrilla sympathisers in the
whole country. Without distinguishing legitimate social activists
from support to guerrilla, paramilitaries have targeted civilian
population and oil union members through massacres and se-
lective murders so as to eliminate any potential obstacle to their
control over Casanare’s municipalities.

B. Guerrilla Groups

The origins of the current leftist guerrilla groups present in
Casanare can be traced back to the «Violencia» period where
the two main guerrilla forces, the FARC and the ELN, have taken
advantage from the fact that the region was almost totally ne-
glected by state security forces. Altogether, it is estimated that
the FARC and the ELN control approximately six over the nine-
teen municipalities in Casanare.

QOil fulfils different functions for these groups. For the ELN, oil
is a politically strategic commodity which enables it to legitimise
its nationalist campaign. The ELN has built precise objectives re-
lated to oil exploitation in Colombia. Its members promote in-
digenous management of oil reserves and are conceptually op-
posed to the presence of transnational oil companies in general.

27 Vicepresidencia de la Republica, Panorama Actual de Casanare, Bo-
gota: Observatorio del Programa Presidencial de Derechos Humanos y DIH,
No. 26, 2006, p. 10.

28 Caballero, M. C., «La Guerrilla Millonaria», pp. 28-31 in Cambio 16,
No. 264, 1998, p. 30.
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The exportation of large volumes of crude oil are perceived as ille-
gitimate thefts encouraged by the neoliberal ideology which fails
to satisfy the needs of the Colombian nation. The oil industry and
the advent of two very lucrative sources of income —the kidnap-
ping of oil workers and businessmen, and the extortion of private
and foreign oil companies— helped the ELN recuperate and es-
cape from destruction after the Anori operation carried out by
the State forces in 1973 and 1974. In 1997, it was calculated that
the ELN received more than 59 billion pesos (52 million dollars) in
extortion payments from the petroleum sector?®.

For the FARC, oil is considered as a military target and a
source of funding. Although the territorial configuration of this
group in Casanare has less to do with interest in the oil business
than with the illegal drug trafficking which provides the biggest
part of the FARC's income (45.8%), oil has been a potentially
very lucrative source of funds in several ways?°. Indeed, the in-
come generated by extortion from traders, farmers and peas-
ants represents its second largest source of revenue (41.3%)
and ransoms required for the liberation of kidnapped persons
gets the third place with 6.75% of its total budget. According
to a report submitted by the Colombian Farmer Federation3°,
in 2003 the FARC kidnapped over 232 farmers and received in
ransom an estimate amount of 20 million dollars. Finally, given
its high level of profitability and the opportunity to use oil in the
drug production process, oil theft has become one of the FARC's
main strategic assets. The Mining and Energy Ministry of Colom-
bia estimated that losses due to oil theft amounted in 2003 and
2004 to 67 million dollars each year. According to intelligence
sources, this sum may represent 10% to 20% only of the real
total amount, since the main part of this income is fraudulently
appropriated by the paramilitaries.

C. Criminal Network

Additionally, the oil industry has had important consequences
on criminals who are neither members of the paramilitaries nor
supporters of the guerrillas, but who exploit the opportunities

29 For more details on this topic, see Junta de Inteligencia Conjunta de
la Republica de Colombia, Estimacion de los ingresos y egresos de las FARC
durante 2003 basados en informacion de inteligencia recolectada por las
agencias del estado, 2005.

30 Jbid., p. 10.
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Figure 7

Evolution of Casanare, Arauca, Bogota and Colombia GDP per capita
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Sources: Departamento Administrativo Nacional de Estadisticas (DANE) website.

left in the interstices of the political violence in the country. The
stealing of oil, which is then sold at bargain basement prices, is
a growing enterprise and provides a very lucrative source of rev-
enue3'. It is not, for sure, easy to prove when theft is criminally
motivated or when it is related to political violence. In any case,
it costs millions of dollars each year, contributes to fuelling vio-
lence and insecurity and participates to the overall climate of so-
cial breakdown.

2.3. Oil and Local Communities

The advent of oil wells in Casanare has also had a great im-
pact on local communities with important consequences in
terms of grievance exacerbation in the Department.

First, the economy of the region has been affected by the di-
rect royalties resulting from the oil exploitation and the indirect
effects the oil industry has had on other sectors, such as finan-
cial and business services, construction, trade and public utilities.
Between 1995 and 2005, Casanare saw its income multiplied by

31 Pearce, J., Beyond the perimeter fence: oil and armed conflict in Casanare,
Colombia, LSE Centre For Global Governance, Working Paper 32, 2004, p. 15.

32 Departamento Administrativo Nacional de Estadisticas (DANE), Cen-
so General 2005: Necesidades Bésicas Insatisfechas, Boletin, 2005, p. 4.
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10 (Figure 7), compared to the 5.7 average of other departments.
However, economic growth has not been reflected in a higher
standard of living. In 2005, the unsatisfied basic needs index was
still substantially higher than the national average (35.6% com-
pared to 27.6%)2. Between 1993 and 2003, the quality of life
index even decreased in Casanare of 13%3.

The economic profile of Casanare has been transformed
with the starting of oil production. Agriculture dropped from a
51% of local GDP in 1985 to 16% in 1997 while oil activities in-
creased from 12.5% to 48 %. These changes in the structure
of production have had in turn their own impact on employ-
ment rates and conditions. It is estimated that between 1994
and 1996, about 12,000 jobs were created in Casanare, and 80
workers were arriving in average every day in the region. Most
unskilled workers were hired on a 28-days contract for which it
was only possible to reapply every three months. This rationing
system was established as a result of the much higher salaries in
the oil industry than elsewhere (Figure 8) and generated an in-
tense and sometimes harmful competition between potential
workers.

33 EcopeTroL & International Finance Corporation (IFC), Propuestas para
mejorar la gestion de las regalias en Colombia, No. 2., 2008.
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Figure 8
Salary differences between the oil sector and other sectors in 2006
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Adapted from Fedesarrollo (2007): Casanare: Estudiando el Presente para Mejorar el Futuro, Bogota: Fedesarrollo, p. 58.

From a demographic perspective, the oil industry generated
immigration flow linked to the prospect of landing a high-pay-
ing job during the construction and development phases. This
has been confirmed by the presence of an increasingly young
adult male population in the Department. Between 1973 and
1993, Casanare’s population jumped from 89,000 to 175,500;
it is estimated that it reached 300,000 in 200534. The popula-
tion spread shifted from a former 68% rural to today's 62%
urban majority. The rapid influx of people into cities created
many problems, as local authorities were not prepared to deal
with newcomers in terms of basic infrastructure, public utilities
and housing.

The oil boom further originated direct socio-cultural changes.
The migrant workers arriving in the Department tended to come
from higher economic strata with a higher level of education
than the native population and could more easily access the
skilled job market provided by the oil company?>. This increased
both quests for and access to local skills training, and intensified
tensions amongst communities.

More changes related to the oil boom occurred within the
way of living in Casanare: discotheques were set up and the diet
of the people swift towards tinned food; intra-family violence,

34 DANE website.
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prostitution, drunkenness and drug consummation increased;
and the first AIDS cases were detected. All this has contributed
to sustaining, if not escalating, the general climate of insecurity
in the region.

Finally, the oil boom has had grave repercussions on the
organisation of the civil society. During the 1980s, social or-
ganisation in Casanare was scarce and weak, but not inexist-
ent. In the oil industry, it has however never been possible to
set up effective worker unions, inter alia, because any initiative
taken towards that direction was repeatedly discouraged, of-
ten by force.

In conclusion, by providing legitimately or illegitimately, will-
ingly or unwillingly the Government and illegal armed groups
with large-scale revenues, and by denying the local communities
their human rights and their dignity, there is no doubt that oil
activities have had a significant impact on the conflict dynam-
ics in Colombia. BPXC responsibility for or complicity in human
rights violations, the ways by which this responsibility can be
recognised and the practices implemented in an effort to ensure
the company’s compliance with human rights standards are the
focus of the next chapter.

35 Gaviria, A. et al., op. cit., p. 20.
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3. Ethical Investment in Colombia

The preamble of the 1948 Universal Declaration of Hu-
man Rights stipulates that «every individual and every organ
of society, (...) shall strive by teaching and education to pro-
mote respect for these rights and freedoms (...)». Although this
statement is not yet enforceable, there is today an emerging
consensus on the need to recognise the core of human rights
obligations as binding norms on all parts of the society, includ-
ing non-state actors, and hence transnational corporations®.

This last chapter reviews the raison d‘étre of the recent ten-
dency of corporate social responsibility (CSR), its developments
and outcomes. In particular, it analyses the corporate social re-
gimes adopted by BPXC in Casanare in an effort to discharge its
obligation of due diligence.

3.1. Theoretical Approach to CSR

A. Origins, developments and instruments of CSR

There are traditionally two radically opposed views concern-
ing the social responsibility of corporations. On the one hand,
Milton Friedman’s Shareholder Theory sustains that the «only so-
cial responsibility of business (is) to increase its profits»3’. There-
fore, transnational corporations must always seek to maximise
shareholder value and since social responsibility initiatives sub-
vert the shareholder primacy principle, executives, as agents of
the shareholders, have no right to get involved in social causes
with the company’s funds.

On the other hand, the recent wave of business ethics holds
that not only economics but also social and environmental con-

36 Reinisch, A., «The changing International Legal Framework»,
pp. 37-89 in Alston, P, (ed.), Non-State Actors and Human Rights, UK:
Oxford University Press, 2005, p. 71.

37 Friedman, M. (1962): Capitalism and Freedom, Chicago: University
of Chicago Press, p. 133.

38 See Donaldson, T. & Dunfee, T. W. (1999): Ties That Bind: A So-
cial Contracts Approach to Business Ethics, Cambridge: Harvard Business
School Press; Dunfee, T., «A Critical Perspective of Integrative Social Con-
tracts Theory: Recurring Criticisms and Next Generation Research Topics»,
pp. 303-328 in Journal of Business Ethics, Vol. 68, No. 3, 2006.
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cerns should be part of the hardcore of operational decision-
making process. This idea has been most extensively developed
by Thomas Donaldson’s Integrative Social Contracts Theory
(ISCT)?8, which asserts that transnational corporations operating
in war-torn areas can only ethically justify their activities when
positively impacting on the local communities.

The ISCT has become part of the repertory of specialised
decision-oriented theories in the business ethics literature since
the late 1990s, but its impact has regrettably been constrained
within academic circles and has not echoed back within most
business community yet. Nonetheless, interest in CSR has been
steadily increasing during the 1980s and 1990s and became a
major concern for most prominent corporation managers. CSR
is a concept half-way between Friedman’s Shareholder Theory
and Donaldson’s views on business ethics, which content and
meaning vary dramatically within a diverse business, let alone
within a business sector or across sectors.

There is currently no universally accepted definition of CRS
and the World Business Council defines it as «the continuing
commitment by business to behave ethically and contribute to
economic development while improving the quality of life of the
workforce and their families as well as the local community and
society at large».

Pursuant to the horizontal application of international hu-
man rights law, corporations bear indirect —not direct— inter-
national human rights responsibilities provided under domestic
law in accordance with States international obligations3®. Prob-
lems emerge and an «accountability gap» is created when host
states are neither able nor willing to hold corporations account-
able to reasonable minimum standards*®. As a remedy, several
national initiatives were taken by home states towards compel-

39 For more details on this topic, see Clapham, A. (1993): Human
Rights in the Private Sphere, Oxford: Clarendon Press; Kamminga, M. T.,
«Holding Multinational Corporations Accountable for Human Rights
Abuses: A Challenge for the EC», pp. 553-570 in Alston, P. (ed.) (1999):
The EU and Human Rights, Oxford: University Press.

40 Kamminga, M. T, «Corporate Obligations under International
Law», Report of the 71st conference of the International Law Association,
Berlin, 2004, p. 4.



Social dynamics surrounding oil exploitation in Colombia: a case study of BP's activities in Casanare 29

ling corporations subject to national jurisdiction to ensure that
their business is in line with the national law, therefore expand-
ing home state jurisdiction to corporate activities abroad. One
of the most effective legal instruments adopted in this vein is
the 1789 Alien Tort Claims Act (ATCA), which grants jurisdiction
to the Federal District Courts of the United States to hear claims
brought by aliens for torts committed in breach of the «law of
nations» or a treaty of the United States. Few states such as the
United Kingdom, and Australia have also drafted bills to outline
corporate responsibility through legislation.

The recent trend in enforcing corporations’ accountability
may be interpreted as providing hope for justice and corporate
liability. However, both the host state and the home state are
facing enormous difficulties in their attempts to control corpo-
rations, the most important of which being the lack of politi-
cal will*1. Neither the host state mechanism nor the home state
mechanism has proven sufficient to ensure that corporations
respect human rights when operating in a foreign country. A
set of rules directly binding on corporations must be adopted.
This is the essential purpose of the CSR campaign and the sub-
sequent attempts to adopt voluntary codes of conduct which
typically consist in a set of self-requlatory principles to apply by
companies in their everyday operations and define the ethical
standards of the corporation. Examples of these initiatives are
the UN Global Compact, the OECD Guidelines for Multinational
Enterprises, the ILO Tripartite Declaration on Multinational En-
terprises and Social Policy, and the Voluntary Principles on Secu-
rity and Human Rights. Regrettably, these sets of «soft law» are
not legally binding and their implementation depends totally on
the company itself.

The reasons for companies to join CSR frameworks are
multiple. Unfortunately, the approach is usually largely defen-
sive in that only once the companies had to deal with, for in-
stance, lawsuit or strong public pressure they start to change

41 Gomez Isa, F., «Empresas Transnacionales y Derechos Humanos:
Desarrollos Recientes», pp. 55-94 in Lan Harremanak Especial/Ale Be-
rezia, Propuestas Locales para Otra Globalizacién — Seminario sobre
globalizacién economica, derechos sociales y normas laborales, 2006,
p. 64.

42 «Just Good Business», The Economist, 17 January 2008.

43 For an analysis on corporate voluntarism and human rights, see Si-
mons, P, «Corporate Voluntarism and Human Rights: The Adequacy and
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their thinking and strategies 42. Companies work hard to pro-
tect their reputation and most of them are keen to demonstrate
their concern about the potential human rights impact of their
presence in conflict-prone countries. But scrutinising CSR prac-
tices raises questions over their adequacy and effectiveness in
regulating extraterritorial business activities and preventing cor-
porate complicity in human rights abuses. Voluntary codes of
conduct are often criticised for not going far enough as they
do not objectively measure what companies do on the ground
—and are mostly not designed to— and fail to deal with the
question of monitoring and accountability mechanisms in a
convincing way*3. Furthermore, the rapidly expanding scope of
these regimes and their proliferation make it difficult for com-
panies to determine exactly what is required of them#4. As to
CSR programs, most of them focus mainly on infrastructure im-
provement, environmental protection, and social development
project, and lack of a coherent strategy or well-designed assess-
ments of their relative impact*®.

Given the unsatisfactory outcome of the current medley of
non-binding codes of conduct adopted in the field of CSR, what
is needed if human rights are to be respected is a clear manda-
tory regime based on legally binding obligations set within a leg-
islative framework against corporate complicity in human rights
abuses. A step towards progress in this direction was achieved
with the adoption of the Norms on the Responsibilities of Tran-
snational Corporations and Other Business Enterprises with Re-
gard to Human Rights (hereinafter referred to as the Norms) in
August 2003 by the UN Sub-Commission on the Promotion and
Protection of Human Rights*¢. The Norms identify human rights
relevant to the activities of business and provide a comprehen-
sive set of principles related to labour, environmental and con-
sumer protection issues. Although, as such, the draft proposal
has no legal standing, it gets credit for being the only initiative
drafted in mandatory language that entails the express obliga-

Effectiveness of Voluntary Self-Regulation Regimes», pp. 101-141 in Rela-
tions industrielles, Vol. 59, No. 1, 2004.

44 Sherman, J., op. cit, p. 11.

45 Ibid., p. 10.

46 UN Doc. E/CN.4/Sub.2/ 2003/12/Rev.2. Resolution 2003/16, 13
August 2003. For a complete overview of the history and design of the
Norms, see Weissbrodt, D. & Kruger, M., «Human Rights Responsibilities of
Business as Non-State Actors», pp. 315- 350 in Alston, P, op. cit.
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tion for transnational corporations to respect international hu-
man rights standards.

The UN Special Representative on the Issue of Human Rights
and Transnational Corporations and other Business Enterprises
(SRSG), is very critical about the Norms#. He assesses that the
reasoning of identifying a limited set of rights for which compa-
nies may bear responsibility is precisely wrong. Considering the
premise that corporations can affect virtually all internationally
recognised human rights and that corporations are expected to
perform their activities with «due diligence», he suggests that
efforts should focus on defining the responsibilities of compa-
nies with regards to all such rights.

B. The scope of due diligence

The due diligence concept refers to the various steps taken
by a company to become aware of, prevent and address ad-
verse human rights impact*é. Accordingly, corporations must be
aware of the country and local contexts in which they are op-
erating, the human rights impact eventually generated by their
own activities in that context, and whether they may contribute
to stimulating or perpetuating abuses through the specific rela-
tionships connected to their operations. In this vein, they shall
adopt human rights policies and implement human rights im-
pact assessment (HRIA) procedures.

The scope of due diligence to meet corporate human rights re-
sponsibility depends on the company’s «sphere of influence». This
ambiguous concept was first introduced into the CSR discourse by
the UN Global Compact and later emphasised by the Norms. The
SRSG opted recently for a definition of corporate «influence» in
terms of «control» or «causation», being «the potential and ac-
tual human rights impacts resulting from a company’s business
activities and the relationships connected to those activities»*°.
In this view, sphere of influence is about when and where com-
panies must take steps to ensure that they respect human rights®°.

47 UN Doc. A/HRC/8/5, 2008.

48 Ibid., p. 17.

49 UN Doc. A/HRC/8/16, 2008, p. 4, para. 6; UN Doc. A/HRC/8/5,
2008, p. 20, para. 72.

50 UN Doc. A/HRC/8/5/Add.1, 2008, p. 32, para. 136.

51 On the categories of corporate complicity in human rights abuses,
see Clapham, A. & Jerbi, S., «Categories of Corporate Complicity in Hu-
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Another important element of analysis of due diligence is
the concept of «corporate complicity» which has become the
leitmotiv of both legal and non-legal attempts to hold corpo-
rations accountable for human rights abuses. There are essen-
tially three main categories of corporate complicity in human
rights abuses®': direct, indirect or beneficial, and silent. By ini-
tiating or pursuing their activities in politically unstable coun-
tries, or by holding business relations with local suppliers and/
or distributors, corporations make themselves part and parcel
of the wider internal conflict. Although there is heretofore no
universally accepted definition of corporation complicity, estab-
lishing the scope of complicity has become an important chal-
lenge for the business industry. An expert panel of the Inter-
national Commission of Jurists suggested that three elements
could or should qualify an act or omission as complicity: «con-
duct that enables a violation to occur where the violation could
not have occurred without that contribution, that exacerbates
the violation’s impact; and/or that facilitates the violation»>2.
Thus interpreted, the assistance required to engender complic-
ity needs not cause, or be a necessary contribution to the com-
mission of the crime®3.

In non-legal contexts, corporate complicity has also become
an important benchmark by which other social actors judge
companies. Investors have proved powerful in stressing compa-
nies to avoid complicity in human rights abuses. In recent years,
they have formally signified their willingness to suspend, cease
or reconsider their association with companies who are in-
volved, even indirectly, in human rights violations>4. Companies
themselves have recognised the potential for complicity in hu-
man rights abuses and have included in their codes of conduct
specific mentions to avoid complicity. Finally, certain collective
initiatives, which were first elaborated to prevent indirect rather
than direct corporate violations, such as the Voluntary Principles
on Security and Human Rights also provide implicitly guidance
on how to avoid complicity. It is regrettable that, due to their

man Rights Abuses», pp. 339-349 in Hastings International and Compara-
tive Law Journal, Vol. 24, 2001.

52 UN Doc, A/HRC/8/5/Add.1, 2008, p. 33, para. 144.

53 UN Doc. A/HRC/8/16, 2008, p. 11, para. 37.

54 |bid., para. 63.
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voluntary dimension, these initiatives only work for companies
that are willing to volunteer>®.

3.2. BPXC's Corporate Social Responsibility

Official statements and rhetoric too often fall well short of
the reality, indicating herewith that CSR does not go as deep as
one would claim yet®®. In Casanare, BPXC's attempts to develop
sustainable social investment have been hampered by both the
company’s underestimation of the social dimensions of investing
in a region of violent conflict>” and its failure to adopt on time a
sincere, effective and comprehensive social strategy.

A. From «Bricks and Mortar» Strategy

BPXC has been extremely slow in addressing strategic is-
sues to manage and mitigate the negative social impact of its
presence in Casanare®®. Prior to 1993, BPXC did not have ex-
plicit social policy as for its extractive activities. Its security con-
cerns dominated its understanding of the region dynamics. So-
cial concerns were included in an all-encompassing corporate
health, safety and environmental policy that compelled the com-
pany not to harm the people and the environment. The compa-
ny’'s social spending went mostly to infrastructure projects. This
extremely localised approach reflected a benevolent paternalism
without any overall coherent strategy. It was first and foremost
aimed at obtaining a social «license to operate» from communi-
ties and at building good relationships with local politicians and
professionals.

BPXC acknowledged its policy mistakes and adopted in 1993
its first Community Affairs Policy based on the company’s inter-
actions with stakeholders in Casanare. Social programs were

55 Global Witness, Oil and Mining in Violent Places: Why voluntary
codes for companies don’t guarantee human rights, Global Witness Re-
port, Washington, 2007, p. 16.

6 «Just Good Business», The Economist, 17 January 2008.

57 Inter-Agency Group (Catholic Agency for Overseas Development,
Christian Aid, Catholic Institute for International Relations, Oxfam Great
Britain, Save the Children Fund UK), Good Intentions are not Enough, Rec-
ommendations and Conclusions of the Inter-Agency Group, unpublished
(copy in possession of author), 1999, p. 4.
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categorised by sectors and a community affairs budget of 29
million dollars was appointed to a wide range of social invest-
ment activities between 1993 and 1997. The company took
part in the creation of a non-profit organisation, the Fundacién
Amanecer, which aims to support income generation schemes
and enhance micro-business initiatives in Casanare. Further-
more, BPXC sought to manage in a more proactive way the ex-
pectations of local communities and to elaborate a «win-win»
partnership with civil society and government. It focused its
social programs on areas such as health, housing, reforesta-
tion, productive agriculture, micro-enterprise initiatives and in-
frastructures. The main criticism of this policy lies in the narrow
definition of the project’s area of influence, which generated
further tensions between municipalities located within this area
and municipalities located next to it.

In 1996 BPXC tried to reinforce its ability to manage social
risks by expanding the scope of social investments but the re-
sults were weak. An evaluation team from the World Bank re-
ported that not all involvements with stakeholders in Casanare
resulted in mutual benefit, nor even in the perception of mutual
benefit>®. Moreover, the evaluation team stated that in some
cases BPXC could be criticised for investments or other interven-
tions that are perceived as «too little or too late».

While the intensity of violence was increasing in the late
1990s and oil personal and facilities turned into prime targets
for guerrillas’ attack, BPXC acknowledged that the implemen-
tation of an effective partnership building strategy was criti-
cal for the industry’s health®. In 1997, BPXC's Community Af-
fairs Team was at its height with sixteen members but the staff
was suddenly reduced to seven the following year®' in an effort
to centralise Community Affairs concerns in Bogoté. In 1998,
it developed a strategy based on the elaboration of a reliable

%8 |n this respect, see Pearce, J., «Oil and armed conflict in Casanare,
Colombia: complex contexts and contingent moments», pp. 225-273 in
Kaldor, M., Karl, T. & Said, Y., (eds.) (2007): Oil Wars, London: Pluto Press,
p. 252 as well as Davy, A. et al., op. cit., p. 25-39.

9 Davy, A. et al., op. cit., p. 32.

60 Pearce, J. (2007), op. cit., p. 250.

61 Davy, A. et al., op. cit., p. 28.
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and up-to-date database, the creation and implementation of
a strategic partnership, the conflict impact management and
the preparation for Casanare’s future. In 2000, the oil company
convened a group of local firms and civil society organisations,
namely the Business Partners for Development (BPD), to inves-
tigate the role of a tri-sector partnership between the company,
the government and the civil society in promoting sustainable
development and peace®?.

As to its social responsibility activities, BPXC provided, in-
ter alia, vocational training to 1,800 ex-employees in an effort
to support non-oil sectors, encourage diversification of the lo-
cal economy, foster non-oil dependent local economies, and
reduce the negative impact of a large number of unemployed
workers in the region. In order to strengthen political awareness
and develop new leadership at various levels of society®3, BPXC
supported eight-month Community Training Programs for lead-
ers representing civil society, local government, and the private
sector. Finally, the company helped set up a House of Peace and
Justice to deal with daily conflicts which otherwise would have
taken months to resolve through the official legal channels.

Overall, BPXC social policy may be full of great intention but
the quality of commitments to CSR programs must be judge on
outcome, not on intention. As such, social and economic de-
velopment of Casanare is not particularly envious since the ar-
rival of the company in the area, as reported by two studies
published by the Colombian think tank Fedesarrollo in 2002
and 2007 which attest that BPXC social policy remains seriously
weak and fails to integrate genuine and comprehensive devel-
opment perspective.

As for example, BPXC's Community Affairs Representatives
profess that the company helped improve Casanare’s future by
constructing new schools and that, as a result, basic educa-
tion coverage increased from 77% to 88% between 2002 and
2005%4. But talking about education is not talking only about

62 See Campbell, A., & Carment, D. (2002): Fuelling Conflict or Financ-
ing Peace Development? Linkages Between MNC Investment and Conflict:
A Case Study Analysis of BP AMOCO's Social Policies and Practices in Co-
lombia, Ottawa: Carleton University.

63 Pearce, J., op. cit., 2007, p. 255.

4 Fedesarrollo, op. cit., p. 37.

65 DANE, Censo General 2005: Perfil of Casanare, Boletin, 2005, p. 2.
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quantity but also about quality. From this perspective, the qual-
ity of education remains highly problematic in Casanare. Offi-
cial statistics indicate that the level of non-assistance to school
in the area is still very high, 13.1% compared to 9.4% in Cali
or 6.5% in Bogotd. The level of illiteracy of 9% is disconcerting,
and so is the low level of 4% of the Casanare population who
reaches the professional level of education®. «There is no de-
velopment, only infrastructure», was the view of a group of na-
tive women interviewed by the British Professor, Jenny Pearce, in
Yopal in 2002°®.

Furthermore, the leadership role taken by BPXC in imple-
menting the tri-sector model has been criticised by many for
threatening the governmental authority®”. Much of what is pro-
posed in the partnership could normally fall under the authority
of a government. Whilst the company claims it has always tried
not to slide into a state-like role by building relationships were
possible with state institutions and ensuring that it works closely
with the state-owned oil company Ecopetrol®8, criticism about
BPXC being too heavy-handed in promoting its vision of devel-
opment in Casanare has not been scarce®.

B. To Corporate Social Management?

Broadly speaking, BPXC needs to overcome the general mis-
trust generated from the past mistakes among local communi-
ties through, amongst others, the design and implementation
of a comprehensive social strategy. Forasmuch as relationships
are built over time, for good and for bad, historical relationships
between BPXC and the civil society will need to go through
a transition period leading to a more collaborative and trust-
ing relationship’®. The complete and effective implementation
of the tri-sector partnership promoted by the oil company is
therefore unlikely to happen quickly. And since any of the illegal
armed groups involved in the fight over strategic commodities
in Casanare could at any time decide that the tri-sector part-

66 Pearce, J. (2004), op. cit., p. 37.

57 Ibid.

68 Pearce, J. (2007), op. cit., p. 256.

69 Campbell, A. & Carment, D., op. cit.

70 Tull, J., BPD Engagement in Casanare, Colombia — Progress Report
Internal Assessment, 2001, p. 22.
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nership and the people involved in implementing it are military
targets’?, in the very short term, one of BPXC's main concerns
should have much to do with the physical protection of those
who are engaged in the promotion of human rights and human
development.

In parallel, BPXC is strongly recommended to develop a so-
cial and human rights regime which is adequate and appropri-
ate to reduce or mitigate the negative impact of its presence
in the operating area and to ensure that it is not complicit in
human rights abuses. In this vain, external monitoring and en-
forcement mechanisms are of utmost importance.

Conclusion

This paper sought to expose the role and demonstrate the
responsibility of transnational oil corporations operating in con-
flict-ridden countries on the human rights violations perpetrated
in or near the operating area, and hence on the dynamics of
the conflict itself. In Colombia, the armed conflict is historically
rooted in ideological differences and deep-seated grievances
of economically and politically marginalised rural populations.
Nonetheless, greed and natural resources, such as coca plants
and oil, have been critical in sustaining, expanding, and inten-
sifying the conflict. Access to local and global markets helped
provide combatants with new economic opportunities and
sources of revenue, who therefore may not be particularly con-
cerned with restoring peace. These developments demonstrate
the difficulty of bringing violence to an end and have a tremen-
dous impact for those seeking to elaborate effective strategies
and policies of conflict resolution and peace-building.

The clear impact of economic factors on violence in the
country is confirmed by the direct correlation existing between
the progressive growth of the guerrilla and paramilitary forces,
as well as the qualitative and quantitative escalation of conflict
on the one hand, and the increase in drug and oil production on
the other hand.

The analysis of BPXC's activities in Casanare, in particular the
analysis of the company’s relationship with the main four cat-

7 Ibid., p. 23.
72 Tull, J., op. cit.,, p. 9.
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egories of actors involved in war, illustrates the dilemmas and
challenges that must face transnational oil corporations when
entering an area without full knowledge and understanding of
the social and political patterns of local life. For BPXC, it is only
when the conflict began to impose higher costs on business op-
erations, when oil workers were experiencing the adverse con-
sequences of violence (notably kidnapping and extortion), and
when its image was seriously tarnished by international human
rights networks, that a threshold was finally reached and the
company became conscious that community development had
to be made sustainable in the long term —not simply through
ad hoc initiatives such as a one-time infrastructural fix.

Not only BPXC has been slow to recognise that successful
implementation of strategic policies and programs depends on
the involvement of other stakeholders, but reality also shows
that the company’s corporate responsible regime has been weak
and at best inadequate. Although BPXC's managers often pride
themselves for having taken a lead in the corporate social re-
sponsibility initiative, there is enough evidence proving the lack
of genuine willingness and professionalism in implementing a
responsible social strategy aiming at building «sustainable, non-
oil-dependant social and economic development programs»’2.
BPXC has failed to satisfactorily address human rights and sus-
tainable development in its social programmes and its self-reg-
ulation regime is «at best minimalist and at worst ineffective
in creating real accountability on the part of (the company) for
complicity in violations of human rights associated with activ-
ity in conflict zones»’3. Whereas international human rights de-
fenders are increasingly exposing and evidencing allegations
of corporate complicity in human rights abuses through their
«naming and shaming» campaigns, the legal recognition of
the definition of complicity, as including companies who «ben-
efit from human rights violations», would have important re-
percussions on the oil industry in Colombia, and in the rest of
the world. Policy developments in this field will require further
efforts to reach consensus on what actually can be defined as
«complicity» in human rights abuses in violent conflict.

More systematic and empirical research is also needed about
the role of the international private sector in Colombia and the

73 Simons, P, op. cit., p. 130.
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effectiveness of corporate responses to mitigate destabilising
effects of business activity. In parallel, more field-based analysis
is required to investigate the specific relationship between pri-
vate sector investments and violent conflict, not only targeting
the damaging impact of the former on the latter but also focus-
ing on the conflict-prevention and peace-building potential of
the business industry.

Oil investment in war-torn societies endows opportunities
and risks, hope and despair. Companies operating in conflict ar-
eas face several obstacles and challenges in their attempts to re-
duce or mitigate the negative impact of their activities on local
and global conflict dynamics by fostering solidarity, social capital
and non-violent methods of conflict resolution, as well as pro-
moting and implementing democracy and human rights.

The first of these challenges is to identify precisely how cor-
porate social responsibility has to be designed and implemented.
In this respect, the meaningfulness of social strategies must be
measured by looking at their outcome, not their intention. Mere
charity and paternalism is not enough and the adoption of a
human rights-based approach to corporate social policies and
strategies is strongly recommended. According to the Statement
of Common Understanding of the UN Agencies’4, this approach
must identify rights-holders and their entitlements, as well as
corresponding duty-bearers and their obligations; it has to work
towards building the capacities of rights-holders to make their
claim and of duty-bearers to meet their obligations.

Furthermore, transnational companies must adopt policies
that integrate a holistic view of the operating environment and
the social, political and legal framework that determines the re-
lationships between stakeholders in the region. A clear compo-
nent of the success of corporate social programmes is to recog-
nise local individuals as key actors in their own development,
rather than passive recipients of commodities and services who
do not know what is best for them’>. Participation is both a
means and a goal that helps legitimise social activities by achiev-

74 See UN Development Group, The Human Rights Based Approach
to Development Cooperation: Towards a Common Understanding among
UN Agencies, 2003.

75 Ibid., 2003.

76 Swanson, P, op. cit., pp. 33-35.

77 Simons, P, op. cit., p. 129.
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ing equitable and broad-based representation of the commu-
nity. The mainstreaming of HRIA on activities that may directly
or indirectly affect human rights is strongly encouraged if corpo-
rate social responsibility is to be meaningful.

In addition to that, companies must establish clear mecha-
nisms that help guard against corruption and diversion of funds
to off-budget’®. A first step toward such a goal is to adopt a pol-
icy of full transparency of both payments to and security agree-
ments with individual host countries. Another step is to empower
individuals and communities to hold the company to act account-
able, ensuring effective remedies where rights are violated. Finally,
companies’ policies must lay down effective compliance mecha-
nisms, including provisions for periodic independent monitoring
and evaluation of both outcomes and processes guided by hu-
man rights standards and principles, as well as instruments for
stringent reporting and verification of reports”’.

The second main challenge faced by multinational compa-
nies operating in conflict-prone areas in their effort to imple-
ment effective corporate social policies is determined by the role
of the host government to take seriously its responsibilities to-
wards all its citizens and not only the elite, and the danger of
sliding into a de facto state-like role’®. According to Andrew
Clapham, «the biggest obstacles to ensuring human rights ac-
countability for corporations are not really philanthropical but
governmental»’. The role of the government is critical in order
to reach and enforce an effective, ethical, and viable framework
of global governance that may potentially address the complex
connections between local war economies and the global con-
sumer markets for conflict goods®.

On the social front, it is unlikely that the reforms necessary
to act within the principles of social justice will be adequately
addressed by the companies themselves. Indeed, they fall short
of both expertise and public interest. One cannot overemphasise
the role of governments and multilateral agencies in developing
a mandatory legislative framework for investment in conflict-

78 Pearce, J. (2007), op. cit., pp. 259-262.

79 Clapham, A., op. cit., p. 443.

80 Malone, D. M. & Nitzsche, H., Economic Agendas in Civil Wars:
What We Know, What We Need to Know, Discussion Paper No. 2005/07,
United Nations University - World Institute for Development Economics
Research, 2005, p. 16.
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prone countries. They must take domestic action to incorporate
extraterritorial regulatory measures and effectively address cor-
porate investment in conflict zones by creating ethical, uniform,
well-defined and enforceable international obligations applica-
ble to all transnational corporations and based on international
human rights and humanitarian law.

Finally, the UN Secretariat and the Security Council have a
key role to play, as a «guardian» of the human rights princi-
ples, in driving the policy agenda forward®'. Their growing at-
tention on both natural resource exploitation and the role of
private sector activity in conflict zones has been demonstrated
by the establishment of a working group on transnational cor-
porations within the machinery of the UN Sub-Commission
on the Promotion and Protection of Human Rights in 1998,
and confirmed by the appointment of a Special Representa-
tive of the UN Secretary-General on business and human rights
in 2005. These developments acknowledge the relevance of
these matters to the preservation of international peace and
security.

The success of ethical corporate regimes adopted by compa-
nies active in conflict-prone regions lies in both the macro-level
policy regulation of corporate activities that provides indicators
of ethical behaviour and helps identify socially responsible ac-
tions, and the micro-level corporate willingness to fuel peace by
effectively implementing ethical human rights standards.
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La coordinacion en el enfoque de recuperacién temprana
en contextos de desastres naturales

Andrea L. Ferrari Romero”

Resumen

El presente trabajo es el resultado de un resumen de la tesina
de maestria. El tema y problema de estudio elegido surgen de la
necesidad de comprender y al mismo tiempo dar solucién a dos
desafios largamente presentes para la comunidad humanitaria:
la coordinacion en ayuda humanitaria y el pasaje de la emergen-
cia al desarrollo. Se toma como foco de investigacion la coordi-
nacion en el enfoque de recuperacion temprana de la Organiza-
cién de las Naciones Unidas en contextos de desastres naturales.
No sélo se analizd el modelo y la estructura de coordinacién,
sino ademaés se investigaron desafios y problemas pendientes.
Se tratd de recoger el punto de vistas de las Organizaciones no
Gubernamentales siendo actores claves en el éxito de este abor-
daje. A modo de conclusién se plantean una serie de recomen-
daciones, las cuales mejoran la eficacia de la coordinacién de
este nuevo enfoque.

Palabras claves: recuperacién temprana, coordinacion en
ayuda humanitaria, pasaje de la ayuda de emergencia a la reha-
bilitacion y el desarrollo, desastres naturales, ONG.
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Abstract

This paper is the summary of a brief master dissertation. The
subject and the study issue chosen arise from the need to un-
derstand and, at the same time, give, a solution for two long-
time existing challenges for the humanitarian community: the
coordination of humanitarian assistance and the transition from
the emergency to development. This research’s focus is the co-
ordination in the early recovery approach of the United Na-
tions Organization within natural disaster contexts. Not only
the coordination model and structure are analyzed, but also the
pending challenges and issues were investigated. This paper
tries to compile the points of view of the Non-Governmental
Organizations, given that they are the key actors in this paper’s
success. In conclusion, it presents a series of recommendations,
which improve the efficiency of the coordination of this new
approach.

Key words: early recovery, coordination of humanitarian as-
sistance, transition from the emergency assistance to rehabilita-
tion and development, natural disasters, NGO.
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1. Caracterizacién de la investigacion
Aproximacion conceptual y problema de estudio

La revisién sobre el sistema global de ayuda humanitaria,
realizada por la Organizacién de Naciones Unidas (ONU) en el
ano 2005 (Humanitarian Response Review)!, subrayé la exis-
tencia de numerosas carencias y dilemas en la respuesta que se
brinda mediante la ayuda humanitaria?. Uno de los temas que
sobresale y que representa un desafio para la comunidad inter-
nacional es el pasaje de la ayuda de emergencia® al desarrollo,
en comunidades afectadas tanto por desastres naturales como
por situaciones de conflicto?.

Antes de esta revision, ya desde el inicio de la década de los
anos 90, la comunidad internacional ha planteado y continua
trazando e implementando modelos y estrategias para solucio-
nar este dilema®.

Varios esfuerzos han producidos resultados positivos en algu-
nas comunidades y en algunos sectores especificos de estas, pero
en general el beneficio se ha obtenido de manera aislada®. Es evi-
dente que la dificultad de coordinar el pasaje de la emergencia al
desarrollo, de una comunidad, como un todo, permanece sin ser
resuelta de manera eficaz y eficiente. Contintia habiendo recaidas
post conflictos y dependencia de la ayuda humanitaria.

Hay diferentes trabajos que apuntan en esta direccion y
existe consenso entre varios autores que el elemento faltante en
estos contextos es una adecuada coordinacién, pero ademas,
una integraciéon del trabajo de todos los actores humanitarios.
La necesidad de coordinacién, parte de la base de que la ayuda
humanitaria para que sea eficiente y efectiva debe de ser brin-
dada de manera organizada.

' Adinolfi, Constanza, David Bassiouni, Halvor Lauritzsen, y Howard
Williams. Humanitarian Response Review: An Independent Report Commis-
sioned by the United Nations Emergency Relief Coordinator & Under Sec-
retary-General for Humanitarian Affairs, Office for the Coordination of Hu-
manitarian Affairs. Independent report, Nueva York: United Nations, 2005.

2 En este trabajo se utilizan los términos ayuda o asistencia humanita-
ria de forma intercambiable.

3 La ayuda de emergencia entendida como: la ayuda que se proporcio-
na con rapidez en casos de desastre, consistiendo en la provision gratuita
de bienes y servicios esenciales para la supervivencia inmediata.

4 Adinolfi, et. al. Ibid. pp. 57- 58.
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ONU ha aceptado que un enfoque multifacético de la asisten-
cia ofrecida, asi como que también el pasaje de la emergencia al
desarrollo requiere cierto grado de regulacién, de «coordinacion»,
que guie y supervise estas actividades en su totalidad. Es asi que
esta organizacién comienza desde hace varias décadas un proceso
de cambios estructurales que mejoran la coordinacién, observan-
dose al mismo tiempo la inclusion en este sistema de otros actores
humanitarios y de desarrollo (ONG, donantes, militares, etc.).

La «comunidad humanitaria» como lo menciona Graves,
estd integrada por una gran variedad de actores con capacida-
des, competencias y mandatos muy diversos, este sistema global
de asistencia humanitaria requiere «un enfoque de coordinacion
mas sistematico para efectivamente satisfacer las necesidades
humanitarias, éste a su vez ayudard a maximizar, complementar
y mejorar el potencial colectivo de los actores humanitarios»’.

La revision, antes mencionada, realizada por ONU, plantea
una serie de «recomendaciones por medio de las cuales asegurar
una mas eficiente y efectiva respuesta a las poblaciones vulnera-
bles»®. Es dando seguimiento a las mismas, que la organizacion
implementa en el mismo afio una reforma del sistema de asisten-
cia humanitaria; iniciativas como el enfoque por sectores (cluster
approach, por su denominacién en inglés), la mejora y creacion
de nuevos mecanismos financieros y el fortalecimiento del sistema
de coordinadores humanitarios, forman parte de esta reforma.

En este contexto de cambios, ONU proyecta y pone en prac-
tica lo que se conoce como Enfoque de Recuperacion Temprana
(Early Recovery Approach, por su denominaciéon en inglés), con
el fin de lograr un pasaje de la ayuda de emergencia al desarro-
llo de manera coordinada e integrada.

El Grupo de Trabajo en Recuperacién Temprana (Cluster
Working Group in Early Recovery, CWGER, por su nombre y si-

> Perez de Armino, Karlos. La vinculacion emergencia-desarrollo en
el marco del «<nuevo humanitarismo»: Reflexiones y propuestas. Madrid:
Coordinadora de ONG para el Desarrollo, 2002, p. 9.

6 King, David. «Parallel routes to recovery: community priorities and
NGO policy in the post civil war reconstruction of Sierra Leone», Interna-
tional Journal of Emergency Management, 2005, pp. 149-162.

7 Graves, Sue, Victoria Wheeler y Ellen Martin. «Lost in translation.
Managing coordination and leadership reform in the humanitarian sys-
tem», Humaitarian Policy Group. Policy Brief 27, 2007, pp 1.

8 Adinolfi, et. al. op. cit. 2005, 8.
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glas en inglés)®, es creado a través del Comité Permanente In-
ter Agencias (IASC), se encuentra liderado por el Programa de
Naciones Unidas para el Desarrollo (PNUD) y tiene a su cargo la
promocion de estrategias, planes de accion e implementacion
de este nuevo enfoque.

La Recuperacion Temprana es asi definida como: un pro-
ceso multidimensional de recuperacion, que comienza desde el
inicio de una emergencia a causa de un desastre natural o un
conflicto. Busca obtener y construir en los programas de emer-
gencia (humanitarios) oportunidades para poder lograr un de-
sarrollo a largo plazo. Trata de generar auto-sostenimiento, un
sentimiento de pertenencia de la recuperacion («ownership»,
por su definicién en inglés), ayudando a restablecer las capaci-
dades de las comunidades afectadas y funda las bases para una
recuperacion a largo plazo.

Aunque la recuperaciéon temprana estd guiada por princi-
pios de desarrollo, comienza a gestarse dentro del periodo de la
emergencia y por lo tanto debe ser integrada a los mecanismos
humanitarios'®. En la practica esto significa que, bajo la coor-
dinacion de la ayuda de emergencia también se debe integrar
el concepto de recuperacién temprana. A su vez, dado que es
un tema transversal necesita de una adecuada coordinacion en-
tre todos los actores que prestan asistencia en una situacion de
crisis.

Es la coordinacion lo que centra el marco conceptual, las es-
trategias y los planes de accién de este enfoque, logrando de
esta manera una accion coordinada e integrada, ademas de ob-
tener al mismo tiempo efectividad y eficacia en la respuesta.

Este concepto asi elaborado de Recuperacion Temprana, fue
implementado por primera vez durante el terremoto de Pakistan
en el afo 2005 y hasta la fecha lo ha sido, ademés, en mas de
17 desastres naturales y situaciones de conflicto.

9 El CWGER esta integrado por representantes de varias agencias de
ONU y Organizaciones no Gubernamentales (ONG).

10 Cluster Working Group in Early Recovery. News update. Issue N.°17.
News update, Ginebra: Cluster Working Group in Early Recovery, Julio
2008, p. 9.

" Active Learning Network for Accountability and Performance in Hu-
manitarian Action(ALNAP) y ProVention Consortium.

2 Manfield, Pete. Java Earthquake 2006/7. PART | - Early Recovery
Activities. Report, Yogyakarta: United Nations Humanitarian Coordinator/
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Evaluaciones realizadas por ONU, por organizaciones exter-
nas''y por el propio CWGER demuestran que, a pesar de varias
dificultades a las que ha tenido que hacer frente el equipo de
trabajo y el relativo corto plazo de implementacién de este en-
foque, el resultado general ha sido favorable'2.

El presente trabajo de investigacién se centra y toma
como problema de estudio el tema coordinacion en ayuda
humanitaria, pero pretende sobre todo profundizar en este
nuevo enfoque de ONU. Trata primeramente de definir «coor-
dinacién» y su importancia en ayuda humanitaria para luego
estudiar el modelo de coordinacién utilizado, el rol desem-
penado por las ONG y desafios enfrentados en este nuevo
enfoque.

Se propone como hipétesis de trabajo la siguiente premisa:
la coordinacion de la recuperaciéon temprana es mejorable
y aplicable con mayor eficacia en contextos de desastres
naturales.

Con esta hipétesis de trabajo se plantean objetivos de estu-
dio (general y especificos); la metodologia de investigacién se
basa en una indagacion y revision de documentos, reportes y
bibliografia existente sobre el tema. Este punto es enriquecido
mediante la ejecucion de entrevistas a personal del departa-
mento de coordinacién de CWGER.

Se realiza ademas un estudio de varias evaluaciones durante
la implementaciéon del enfoque por sectores de ONU y evalua-
ciones internas realizadas por el CWGER.

La perspectiva de ONG que han participado en la implemen-
tacion de este enfoque se obtiene mediante la realizacion de
entrevistas telefonicas a personal coordinador de estas organiza-
ciones, asi como también mediante el estudio de evaluaciones e
informes realizados por las mismas.

Resident Coordinator Office, 2007, pp. 3-5; Cosgrave, John. Responding to
earthquakes 2008. Learning from earthquake relief and recovery operations.
Paper note, Londres: ALNAP y Provention Consortium, 2008, p. 3; Stoddard,
Abby, Adele Harmer, Katherine Haver, Dirk Salomons y Victoria Wheeler.
Cluster Approach Evaluation. Final draft. Evaluation, Londres: Overseas De-
velopment Institute, 2007, pp. 27-28.
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2. Concepto de coordinacién en ayuda humanitaria
2.1. /Por qué es importante la coordinacion?

Recordando solo algunos casos de desastres naturales de las
Ultimas décadas se pueden observar varias fallas en areas claves
de la asistencia humanitaria brindada. Tal es el caso de los hura-
canes Mitch y George, que afectaron América Central, en el afo
1998. El manejo de la informacién tanto a nivel de la recopila-
cién como en la difusién e intercambio fue deficiente en ambos
desastres. Al mismo tiempo se evidencio la existencia de un gran
numero de actores trabajando independientemente, duplicando
esfuerzos sin tener en cuenta a la poblaciéon afectada’s.

Otro caso relevante fue el tsunami, en diciembre del afo
2004: cientos de organizaciones internacionales, con variadas
misiones y visiones desplegadas en el drea del desastre (en me-
nos de un mes) tratando de implementar sus proyectos, causa-
ron una respuesta humanitaria fragmentada, sin tener en con-
sideracion las capacidades y el punto de vista de la comunidad
afectada’.

Estos mismos hechos se repiten una y otra vez, como se
aprecia, la experiencia misma y las lecciones aprendidas a través
de la historia, demuestran que la coordinacion es el elemento
faltante o mal realizado, de quien depende en gran medida la
solucién de muchos problemas en ayuda humanitaria.

La pregunta ahora es: ipor qué la coordinacion es el ele-
mento clave durante la fase de emergencia, recuperacion y
rehabilitacién? La respuesta a la misma la dan las caracteristicas
del contexto en el que se desarrolla la ayuda humanitaria: per-
sonas cuyas vidas estan en riesgo, un sistema global de asisten-
cia humanitaria integrado por cientos de actores con diferentes
misiones, visiones, principios, estrategias y estructuras, una gran
variedad de funciones y tareas a realizar (muchas veces en am-
bientes inseguros y peligrosos), recursos que faltan o son inade-
cuados; en suma se estad trabajando en un sistema en «caos».

13 Organizacion Panamericana de la Salud. Crénicas de Desastres : Hu-
racanes Georges y Mitch. Washington, D.C: Organizacion Panamericana
de la Salud, 1999, pp. 116-133.

4 Telford, John y John Cosgrave. «The international humanitarian
system and the 2004 Indian ocean earthquake and tsunamis», Disasters,
2007, pp. 12-13, Bennet, Jon, William Bertrand, Clare Harkin, Stanley Sa-
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Sin embargo, a pesar del énfasis puesto en este tema por la co-
munidad internacional en general, existen un sin fin de ejemplos
que evidencian su fracaso, hay agencias y organizaciones que se
niegan a ser coordinadas o involucrarse en esfuerzos de coordi-
nacién; para otros, la coordinaciéon es vista como un elemento
burocratico que obstaculiza la rapida respuesta a las necesida-
des humanitarias.

2.2. Definicion de coordinacion en ayuda humanitaria

La coordinacion implica «una manera de reunir a organiza-
ciones dispares, haciendo sus esfuerzos mas compatibles en tér-
minos de equidad, efectividad y eficiencia; sin coordinacion se
corre el riesgo de caer en un caos y en ineficiencia...involucra
relaciones basadas en una jerarquia, esta jerarquia puede ser im-
puesta o construida voluntariamente, y en donde un actor tiene
la tarea de liderar»."®

Tratando de aproximar una definicion concreta de coordina-
cion en contextos de crisis, se observa que cada autor u organi-
zacion elabora enunciados que si bien mantienen la raiz de la
definicion, le agregan al concepto una variedad de sub-términos
que hacen dificil un entendimiento. Se encuentran por ejemplo
los términos: modelos de coordinacion, estructuras de coordina-
cién, actividades de coordinaciéon o instrumentos de coordina-
cion. Se adjuntan ademas los servicios que estan implicitos en
un buen desempefio de la misma, asi como varias herramien-
tas disponibles que ayudan a realizar la coordinacion de manera
mas efectiva.

En la revision bibliografica realizada en general, se hace refe-
rencia a modelos o modalidades de coordinacién cuando se dis-
cute la interaccion y las relaciones entre los diferentes actores.

ONU, especificamente, sostiene que los modelos son deter-
minantes claves de los resultados de la coordinacion, mientras
que para Reindorp, ademas de éstos también importan: el rol de

marasinghe y Hemantha Wickramatillake. Coordination of International
Humanitarian Assistance in Tsunami-affected Countries. Evaluation, Lon-
dres: Tsunami Evaluation Coalition, 2006, pp. 9-10.

15 Robinson, Dorcas, Tom Hewitt, y John Harriss. Managing develop-
ment: understanding inter-organizational relationships. Londres: Sage,
2000, p. 7.
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los gobiernos, las autoridades locales y demds actores, asf como
Su experiencia previa en tareas de coordinacion’®.

En cuanto al concepto de estructuras de coordinacion, se
estd haciendo referencia al modo o patrones de toma de deci-
siones y de comunicacion entre los integrantes de una organi-
zacion. Estas varfan segun los varios actores que intervienen en
una emergencia: el gobierno podré contar o no con un comité
de emergencia o un ministerio para asuntos de emergencia; de
igual modo sucede con la comunidad afectada, los actores mili-
tares, el Movimiento de la Cruz Roja o las ONG.

Lo importante es plantear un modelo acertado segun el con-
texto, con una autoridad clara que desarrolle la coordinacién
como una actividad sistematica e integral y en la medida de lo
posible, tratar de analizar y utilizar las estructuras de coordina-
cion existentes en el contexto.

2.2.1. El concepto de «network»

Las operaciones de asistencia humanitaria y especificamente
su coordinacion, se encuentran dentro de un marco de redes o
estructuras y relaciones inter-organizacionales, las cuales estén
en continuo cambio y evolucién.

En sentido amplio, la palabra «network» hace referencia al
didlogo, la interaccién y conexion entre las organizaciones'’. Es-
tas redes y relaciones inter-organizacionales estan aumentando
en importancia dado su amplio rango de aplicaciones en asis-
tencia humanitaria y por lo tanto poseen un rol clave en la coor-
dinacion. Es por esta razon que deben ser analizadas y tenidas
en cuenta al momento de hablar de estructuras y modelos de
coordinacion.

Como es citado por Ramalingam «ellas [networks] han evo-
lucionado a estructuras auto-gobernadas que ayudan a varios

16 Reindorp, Nicola y Peter Wiles. Humanitarian Coordination: Lessons
from Recent Field Experience. A study commissioned by the Office for
the Coordination of Humanitarian Affairs. Commissioned study, Londres:
Overseas Development Institute, 2001.

7 Robinson, Hewitt and Harriss, op. cit. p. 49.

'8 Ramalingam, Ben, Enriqgue Mendizabal y Ed Schenkenberg.
Strengthening humanitarian networks: Applying the network functions
approach. Background note, Londres: Overseas Development Institute,
2008, p. 1.
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autores a trabajar juntos para alcanzar sus metas de una ma-
nera cooperativa...’'8. Hay autores que especificamente hacen
referencia a las organizaciones humanitarias no como organis-
mos Unicos sino como elementos participantes (integrantes) de
una estructura o red social («networks»), las cuales, tiene prin-
cipios, metas y un sentido colectivo de las toma de decisiones
(una base en comun)'®.

Es abundante la bibliografia, la cual sostiene que estudiando
y conociendo sus estructuras y sus efectos, asi como reforzando
las estrategias de «network» y sus funciones, se mejorard la
coordinacion y la ayuda humanitaria en general?°.

La estructura de coordinacion por sectores («cluster appro-
ach») de ONU, se puede entender como una forma de mejorar
y aplicar el marco y las funciones de relaciones y redes inter-or-
ganizacionales.

El concepto de «network» hace replantear los modelos y
estructuras de coordinacion, se deben ahora integrar la nocién
de cultura organizacional y por lo tanto el de coordinacién in-
ter-organizacional; se deben trazar esfuerzos para lograr cam-
bios en las culturas organizacionales de los varios actores hu-
manitarios, estos cambios deben fomentar la coordinacién a
través de las instituciones, tanto a nivel operacional como es-
tratégica?’.

2.2.2. Actividades e instrumentos de coordinacion

Principalmente en el sistema de ONU, se sefnala la necesi-
dad y la «existencia de actividades que son criticas para una
buena coordinacién como actividad integral y que son mas que
la suma de cada una individualmente»22. Estas actividades inclu-
yen: la realizacién de andlisis del contexto, desarrollo de planes
estratégicos y adherencia a estandares de operaciones, division

19 Stephenson, Max Jr. ,Making humanitarian relief networks more
effective: operational coordination, trust and sense making«, Disasters,
2005, p. 339).

20 Ramalingam, Mendizabal and Schenkenberg, op. cit. pp. 4-8, (Moore,
Spencer, Eugenia Eng y Daniel Mark. «International NGO and the role of
network centrality in humanitarian aid operations:a case study of coordina-
tion during the 2000 Mozambique floods», Disasters, 2003: p. 317.

21 Stephenson, op. cit. pp. 337-338.

22 Reindorp and Wiles, op. cit. p. 24.
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de tareas y asignacién de recursos, monitoreo y evaluacion de
acciones y actividades de advocacy.

Minear? al igual que Bennett?* hablan de instrumentos de
coordinacion, los cuales coinciden con las actividades previa-
mente mencionadas y al mismo tiempo agregan en sus trabajos:
el proveer liderazgo, la coleccion y administracion de informa-
cion, la movilizacién de recursos y la rendicién de cuentas.

Proveer Liderazgo: es la competencia de los coordinadores
que se destaca como un componente crucial de éxito en las ta-
reas de coordinacién. Las habilidades de comando por si solas
no funcionan en sistemas descentralizados y con multiples ac-
tores donde lo que se busca es el consenso. A pesar de que las
autoridades nacionales son legalmente e «idealmente» respon-
sables por proveer y dirigir/liderar la asistencia ante un desastre,
estructuras especificas para estas tareas no siempre existen o si
existen son débiles o estan paralizadas por la situacién, es por
esto que los organismos internacionales deben brindar apoyo y
asistencia en estas tareas de liderazgo a las autoridades nacio-
nales.

Actividades de advocacy: requieren la habilidad de proveer
una vision global del contexto y realizar diplomacia humanitaria.

Esta actividad es una parte vital de la accion humanitaria, la
cual permite acceso a los afectados, facilita el trabajo de los ac-
tores humanitarios, asi como también posibilita la adquisicién de
fondos. A través de ella se logra comunicaciéon con la poblacién
afectada de manera coherente, obteniendo de esta manera su
confianza en los esfuerzos a realizar.

Las herramientas mas comiUnmente utilizadas para realizar
advocacy son: negociacion, lobby y educacion.

Coleccién y administracion de informacion: existe consenso
que el compartir e intercambiar informacion es lo minimo indis-
pensable en una coordinacién. La capacidad de colectar, anali-

23 Minear, Larry. «Learning the Lessons of Coordination», en A Fframe-
work for Survival: Health, Human Rights, and Humanitarian Assistance in
Conflicts and Disasters, de Kevin Cahill, pp 298-316. Londres: Routledge
Publisher, 1999, p. 298.

24 Bennet, Jon, William Bertrand, Clare Harkin, Stanley Samarasinghe
y Hemantha Wickramatillake. Coordination of International Humanitarian
Assistance in Tsunami-affected Countries. Evaluation, Londres: Tsunami
Evaluation Coalition, 2006, pp. 22-23).
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zar, sintetizar y diseminar informacion es algo invalorable en si-
tuaciones de emergencia, logrando de este modo cierto grado
de comun entendimiento del contexto.

Al hablar del hecho de administrar informacién, se esta ha-
ciendo referencia a las responsabilidades y tareas de desarrollar
y mantener relaciones con otros recursos proveedores de datos
e informacién (como por ejemplo autoridades locales, pobla-
cion afectada, militares, medios de comunicacion y donantes)
y establecer répidas y efectivas redes de reportes de informa-
cion.

Anélisis: realizar un buen andlisis contextual es critico para
poder entender la dindmica de la emergencia, para poder pla-
near estratégicamente, ofrecer seguridad para la acciéon y valo-
rar el impacto de la asistencia humanitaria brindada.

Se necesita tener en cuenta las necesidades y capacidades de
la poblacion, el contexto politico, econdémico y social, las leccio-
nes aprendidas, etc.

Formular un plan estratégico: implica mas que el sélo evento
de compartir informacion, implica tener una vision de lo que se
quiere lograr y plantear estrategias de accion.

ACNUR destaca factores de planificacion que deben ser te-
nidos en cuenta al elaborar un plan estratégico por ejemplo: el
grado de inclusion o exclusion de actores, la autoridad (la fuerza
con la que se ejerce la coordinacion por el elemento o sistema
de coordinacion), asi como también los recursos con los que
cuenta el sistema de coordinacion?s.

Lograr un acuerdo en la division y responsabilidades de las
tareas: junto con la asignacion de recursos, estas herramientas
son esenciales para lograr respuestas mas integradas. La divisiéon
de tareas a realizar asi como la estructura organizacional a plan-
tear deben ser flexibles, lo que no quita mantener la responsabi-
lidad de las actividades a efectuar?®.

2> University of Wisconsin-Madison. Disaster Management Center y
ACNUR. Coordination, EPO7. Distance Learning with UNHCR and the Uni-
versity of Wisconsin Disaster Management Center. Madison, Wisconsin:
UNHCR e-centre, 2003, pp. 74-80.

26 Corbacioglu, Sitki y Naim Kapucu. «Intergovernmental relations in
response to the 1999 Marmara earthquake in Turkey: a network analysis»,
International Journal of Mass Emergencies and Disasters, 2005, p. 77.
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Se debe hacer uso sisteméatico de herramientas como los
acuerdos de trabajo o cartas de entendimiento y términos de re-
ferencia entre las agencias (MoU y ToR por sus siglas en ingles),
asi como también el monitoreo continuo y la realizaciéon de eva-
luaciones periodicas de las actividades.

Movilizacién de recursos y rendicion de cuentas: estas activi-
dades también forman parte integral de las tareas de coordina-
cion, tanto a nivel central, regional o local.

Los recursos necesarios para responder a la emergencia tie-
nen que ser planteadas de manera clara, transparente y en con-
junto a la comunidad internacional.

De igual modo debe ser realizada la rendicién de cuentas
(«accountability» por su denominaciéon en inglés) a la poblacién
afectada y a la sociedad en general.

Tareas de seguimiento y evaluacion: estas actividades son
esenciales para identificar que las circunstancias cambiantes de
las emergencias, asi como las dificultades que surgieran, sean
correctamente manejadas. Un buen seguimiento de las activi-
dades esta intimamente ligado a contar con un plan de accién
estratégico desarrollado, objetivos e indicadores claros y defi-
nidos.

La evaluaciéon permitirad valorar el impacto de las actividades,
elaborar recomendaciones y aplicar a futuro las lecciones apren-
didas.

2.2.3. Servicios que provee la coordinacion

Asi como es necesario desempefiar correctamente las activi-
dades previamente sefaladas, también es preciso que se brin-
den ciertos servicios que son inherentes a esta tarea como ac-
tividad integral. Estos son: proveer seguridad y brindar acceso a
las capacidades logisticas.

Proveer seguridad: siendo la seguridad un factor clave para
desempenar la ayuda humanitaria, es ésta una preocupacion
permanente de todos los actores involucrados en una emergen-
cia. Por lo tanto es deseable y esperable que la autoridad coor-

27 Sommers, Marc. The Dynamics of Coordination. Occasional Paper
N.° 40, Providence, Rohad Island: The Thomas J. Watson Jr. Institute for
International Studies, 2000, p. 4.
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dinadora sea la que provea informaciéon y plantee medidas de
seguridad a implementar.

A través de las actividades de advocacy, coleccion y adminis-
tracion de informacién, asi como también la capacidad de andli-
sis de la situacion en general, el elemento coordinador es el que
se encuentra en la mejor situacién de proveer planes o guias de
seguridad, planes de evacuacién y establecer canales de comu-
nicacion seguros.

Logistica y otros servicios comunes: estructuras de coordina-
ciéon que facilitan el acceso al soporte y a las capacidades logisti-
cas existentes son altamente valorados.

Es necesario ademds plantear términos de referencia y estan-
dares de procedimientos para el uso de esas capacidades y re-
cursos disponibles.

La abundante bibliografia sobre coordinacién en ayuda huma-
nitaria analizada, ya sean informes o evaluaciones de emergen-
cias, muestra que las estructuras, los modelos y los servicios de
coordinacion varfan de situacion en situaciéon y evolucionan con
el tiempo. Es por esto que Sommers define la coordinacién como
«una actividad multidimensional que se realiza entre multiples ac-
tores, en multiples niveles, a través de un amplio rango de activi-
dades; es un proceso dindmico, que responde a cambios politicos,
militares y a las circunstancias humanitarias en el terreno»?’.

A través de este cambiante escenario algunas actividades y
servicios son vistos y se estan llevando a la practica, como ele-
mentos estandares a seguir. Es asi que Minear define coordina-
cion como «la utilizacion sistematica de instrumentos para ofre-
cer asistencia humanitaria de una manera cohesiva y efectiva;
estos instrumentos incluyen:

— Planificacion estratégica.
— Coleccién y administraciéon de informacion.
— Movilizacion de recursos y rendiciéon de cuentas.

— Acordar una division funcional de las tareas en el terreno.
— Negociar y mantener un marco de buenas relaciones con
las autoridades politicas del pais o region de acogida.

— Proveer liderazgo.
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Los mismos utilizados de forma sensata, proporcionan un
elemento de disciplina sin provocar mayores restricciones de ac-
cion»28,

Por ultimo, no hay que olvidar la gran importancia de la pre-
paracion del personal que desempena tareas de coordinacion,
la experiencia y varias evaluaciones demuestran que entrenar y
ejercitar a este personal es crucial para el buen ejercicio de estas
operaciones?® «Cuando no hay suficiente estructura para apoyar
una buena coordinacion, el éxito es dependiente de individuos
lideres y coordinadores, quienes tienen la habilidad de reunir a
la gente»30.

El andlisis realizado a lo largo de este capitulo permitird a
continuacion, estudiar y entender en profundidad la coordina-
ciéon en el Enfoque de Recuperacion Temprana.

3. La coordinacion del enfoque de recuperacion temprana

En el siguiente capitulo se realizard un andlisis de la coordi-
nacion implementada por el CWGER. Se elaborara sobre el con-
cepto, el modelo, las herramientas e instrumentos de coordina-
cion en recuperacion temprana, asi como otras caracteristicas
relevantes.

Para este estudio se utilizan materiales y documentacion
aportados por este grupo de trabajo.

3.1. Concepto de recuperacion temprana

Siguiendo a una crisis, un pais o una comunidad entra en un
proceso de transformacion (véase esquema 1), este marco gene-
ral de tiempo es conocido como fase de transicion, en este tra-
bajo este término es definido como: el periodo de tiempo inme-

28 Minear, Larry, UBP Chellia, Jeff Crisp, John Mackinlay y Thomas
Weiss. United Nations Coordination of the International Humanitarian Re-
sponse to the Gulf Crisis 1990- 1992. Occasional Paper N.° 13, Providence,
Rhode Island: The Thomas J. Watson Jr. Institute for International Studies,
1992, p. 3.

29 Beck, Tony. South Asia Earthquake 2005. Learning from previous
recovery operations. Lessons paper, Londres: ALNAP y ProVention Con-
sortium, 2005, p. 9; Beck, Tony y John Borton. ALNAP Review of Humani-
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diatamente posterior a un desastre o un conflicto, en el cual los
planes y programas preexistentes no reflejan las prioridades del
momento3'.

La respuesta de recuperacion que se brinda en esta fase y que
comienza inmediatamente después de la instalacion de la crisis, se
define como Respuesta de Recuperacion Temprana. Los progra-
mas planificados e implementados bajo esta fase estan dirigidos
a restaurar servicios sociales basicos, infraestructura, oportunida-
des para desarrollar las capacidades de la comunidad y las de los
gobiernos. Las prioridades de la misma son producir resultados in-
mediatos para la poblacién vulnerable y promover oportunidades
para la recuperacién tanto a corto como a largo plazo3?.

Por definicién, muchas actividades implementadas en la
etapa de recuperacion temprana, no llevan a un desarrollo «sos-
tenible» a largo plazo, pero si permiten una estabilizacion, pre-
viniendo un deterioro a posteriori y al mismo tiempo determinan
las bases para consolidar capacidades de la comunidad afectada
a futuro.

Cuanto antes el trabajo de recuperacién comience, precoz-
mente las areas y sectores afectados seran restablecidos y al
mismo tiempo mas corto y efectivo seré el proceso de recupe-
racion.

Basada en esta afirmacion, ONU plantea y comienza a imple-
mentar programas con Enfoque de Recuperacion Temprana.

Se destacan dos caracteristicas importantes en éste: primero
que estas medidas sean planificadas en el momento mismo que
una crisis se instala y segundo, que los tres objetivos generales
que deben guiar este enfoque sean:

— Apoyar las operaciones de asistencia de emergencia, ase-
gurando que tanto los recursos utilizados como los resul-
tados previstos sean la base para un desarrollo a mediano
y largo plazo.

tarian Action in 2003. Learning by field level workers. Review, Londres:
ALNAP, 2004, pp. 37-40.

30 University of Wisconsin-Madison. Disaster Management Center y
ACNUR, op. cit. p. 87.

31 Cluster Working Group in Early Recovery, op. cit. p. 9.

32 United Nations Development Programme. UNDP Policy on Early Re-
covery. Ginebra: United Nations Development Programme, 2008, p. 6.
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— Apoyar a la comunidad afectada en las iniciativas de recu-
peracion.
— Establecer las bases para una recuperacién a largo plazo.

Como se aprecia en el esquema 1, se debe distinguir entre
los programas de recuperacion temprana y los de recuperacion
especificamente. Los primeros son la base de los segundos, res-
tablecen y fortalecen las capacidades a todos los niveles, para
poder luego desarrollar el proceso de recuperacion.

Esquema 1

Proceso de recuperacién temprana a través del periodo de transicion

Fase de transici

Desarrollo

de

Mecanismos de coordinacién nacionales

Fuente: Adaptado de Cluster Working Group on Early Recovery (Cluster Working Group
on Early Recovery, 2008, pag. 10)

En una situacion de desastre dada, varias areas afectadas, asi
como diferentes grupos vulnerables, se recuperaran a diferen-
tes escalas y a tiempos variados. Es asi que en estos contextos se
desarrolla una combinacion de ayuda de emergencia y recupera-
cion, las cuales se dan simultaneamente y en paralelo.

Ademads de los objetivos generales y las caracteristicas previa-
mente mencionadas, se requiere también de la adopcién de va-
rios principios gufas:

33 Cluster Working Group in Early Recovery, op. cit. p. 10-11.

34 Las prioridades de recuperacion varian segun los diferentes contex-
tos, a grandes rasgos estas incluyen: reasentamiento permanente, gestion
de riesgos, reconstruccion de infraestructuras, prevencion de conflictos,
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— Asegurar apropiacion («ownwership» por su denomina-
cion en inglés) nacional del proceso de recuperacién, asi
como también usar y promover practicas participativas
durante todas sus fases.

— Promocionar las capacidades locales y nacionales brin-
dando asistencia externa que sea de apoyo y comple-
mentaria.

— Desarrollar esas capacidades de forma tal que las relacio-
nes de trabajo sean constructivas e inclusivas (partnership,
por su denominacion en inglés) entre todos los actores.

— Influenciar para que tanto la ayuda humanitaria como la
asistencia de recuperacién temprana, no causen mayor
dafno: primun non nocere.

— Incluir medidas de reduccién de riesgo y prevencion de
conflictos, asi como también asegurar la integracion de
otros temas transversales (VIH/SIDA, medio ambiente, gé-
nero y derechos humanos)

— Construir o reorientar (si ya existen) las iniciativas de de-
sarrollo.

Estos objetivos y principios guias, permitirdn realizar una
efectiva valoracion de necesidades y capacidades, planificar es-
tratégicamente teniendo en cuenta las prioridades y objetivos
de recuperacion del contexto en el cual se va a implementar el
enfoque3, asi como también movilizar recursos, monitorear y
evaluar el proceso®.

A continuacion se profundizara en el estudio del modelo de
coordinacion planteado en contextos de desastres naturales, asf
como también en las actividades e instrumentos de coordina-
cion utilizados.

3.2. Modelo, actividades e instrumentos de coordinacion

El Enfoque de Recuperacion Temprana, si bien esta guiado
por principios de desarrollo, comienza a gestarse dentro del pe-
riodo de la emergencia (periodo de asistencia humanitaria), por
lo tanto, esto implica que debe ser integrado a los mecanismos
de accion humanitarios.

tareas especificas dentro de cada sector (salud, alimentacién, logistica,
educacion, etc.).
3> Cluster Working Group in Early Recovery, op. cit. pp. 11-13.
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En la practica esto significa que, la coordinacién de la Re-
cuperacion Temprana, dentro del sistema de ONU, queda
bajo la responsabilidad general del Coordinador Humanitario
o del Coordinador Residente3®, o de una agencia lider. A su
vez, con el fin de facilitar una transicion gradual al desarro-
llo a mediano y largo plazo, la Recuperacion Temprana nece-
sita estar situada en el contexto de los actores y procesos del
desarrollo.

El rol del CWGER es fundamental e indispensable en este
enfoque, el grupo estd integrado por representantes de varias
agencias de Naciones Unidas y ONG. Los organismos y agencias
integrantes tienen la caracteristica de pertenecer tanto al area
de la ayuda humanitaria como al desarrollo3’.

El principal desafio de coordinacion para este grupo de tra-
bajo era lograr que una amplia gama de organizaciones (huma-
nitarias y de desarrollo, locales e internacionales) trabajen jun-
tas, de modo que brinden soporte a actores nacionales del pais
afectado por un desastre natural, a que comience la recupera-
cién tempranamente, de manera cohesiva y coordinada.

A su vez se tenia que hacer frente a los siguientes hechos y
caracteristicas que priman en contextos de emergencia:

— pocos actores ponen atencion o énfasis en la recupera-
cién durante la fase de emergencia.

— la mayoria de los actores desarrolla actividades «ad hoc»
con alta visibilidad en la fase de emergencia y con im-
pacto a corto plazo.

— la valoracién de necesidades post desastres se enfoca
principalmente en cubrir las necesidades basicas, no
existe un marco comun de colecciéon de datos con una vi-
sion de recuperacion temprana.

A continuacion se presentara el modelo de coordinacion uti-
lizado por el CWGER vy las actividades e instrumentos con los
que se trabaja.

36 Existen contextos en que el Coordinador Residente desempena al
mismo tiempo las funciones y el rol del Coordinador Humanitario, en otras
ocasiones estos cargos son ejercidos por dos personas diferentes.

37 Cluster Working Group in Early Recovery, op. cit. pp. 6-9.

38 Habitualmente la coleccion de datos se hace con posterioridad a
la de la valoracién de necesidades inicial, se realiza con un enfoque de
busqueda de impacto econdémico de los danos y no existe participacion
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3.2.1. Planteo del Modelo de Coordinacién

Como la Recuperacion Temprana en si misma, s un proceso
multidimensional y multisectorial (opuesto al concepto de sector
0 grupo aislado) y es por lo tanto un tema que concierne e im-
plica a todos las agencias y sectores, necesita ser organizada de
manera diferente a la coordinacion que realiza cada uno de los
grupos integrantes del enfoque por sectores.

Se requiere que cada uno de estos, sistematicamente plani-
figue e implemente intervenciones de recuperacién temprana
dentro de sus dareas de trabajo especificas. Al mismo tiempo se
necesita un fuerte apoyo a nivel estratégico del Coordinador Re-
sidente/Humanitario, para desarrollar un plan de recuperacién
temprana (un marco general de accién) que involucre a todo el
sistema. Lo mas importante y fundamental es que esto sea reali-
zado desde el inicio de la emergencia®.

Para lograr este objetivo el CWGER establece en el pafs afec-
tado, un modelo de coordinacion en red (Network Model, por
su denominacion en ingles)

Esta red estd compuesta por Puntos Focales* especializados
en recuperacion temprana en cada uno de los sectores (clusters),
asi como también en aquellas instituciones que son claves en el
desarrollo de esa comunidad (ONG de desarrollo internaciona-
les y nacionales, sector privado, instituciones financieras, etc.)
Son responsables de que las acciones de recuperaciéon temprana
sean planeadas dentro de cada uno de los respectivos sectores,
por lo tanto, al mismo tiempo las ONG y demas organizaciones
colaboradoras en cada uno de ellos, también adquieren, desa-
rrollan el concepto y segun sus diferentes capacidades lo llevan
a la préactica (véase esquema 2).

Este modelo de red asi planteado, se comprende, es flexible
y dindmico, dependiendo del contexto (capacidades y fortalezas
existentes), ademas de estar basado en la creacion y el manteni-
miento de buenas relaciones entre todos los actores.

de actores claves en la recuperacion de una comunidad afectada por un
desastre.
39 Cluster Working Group in Early Recovery. Implementing Early Recov-
ery. Report, Nueva York: Inter Agency Standing Committee, 2006, p. 2.
40 Persona designada dentro de cada sector que facilita y apoya la
integracién de la recuperacion temprana en sus planes de trabajo espe-
cifico.
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Esquema 2

Estructura de coordinacion en el enfoque de recuperaciéon temprana

Asistencia
humanitaria

Fuente: Traduccion de presentacion realizada por el Grupo de Trabajo de Recuperacion Temprana, Cuartel General de Naciones Unidas en Kenia. Enero 2008 (De Meritens, 2008)

La recuperacion temprana es un proceso que le pertenece a
la comunidad afectada y por lo tanto, como se puede apreciar
en esquema 2, debe ser liderado por actores nacionales.

Es de primordial importancia apoyar a las contrapartes na-
cionales a que desarrollen sus capacidades. Queda bajo la res-
ponsabilidad del Coordinador Residente/Humanitario, en cola-
boracién con CWGER y la Oficina de Naciones Unidas para la
Coordinacién de Asuntos Humanitarios (OCAH), el determinar
las estrategias de salida, es decir bajo qué criterios y circunstan-
cias se realizara el pasaje de recuperacion temprana a recons-
trucciéon a largo plazo. El PNUD, en su rol de lider en del Sec-
tor de Recuperacién Temprana, establece estrategias de trabajo
para cubrir dreas que deben ser recuperadas tempranamente®'
y las cuales no son cubiertas por los otros sectores, por ejemplo:
medios de sustento, reintegracién, temas de regulacién de la
tierra y propiedades, infraestructura, etc.

41 Estas areas a cubrir, variaran de contexto en contexto.

Anuario de Accion Humanitaria y Derechos Humanos
Yearbook on Humanitarian Action and Human Rights
ISSN: 1885 - 298X, 2009, Bilbao, pags. 39-60

En el momento que se declara una emergencia en un area
geografica dada, el PNUD despliega un Coordinador y/o un Ase-
sor de Recuperacién Temprana, el cual se adjunta a la oficina del
Coordinador Residente/Humanitario para brindarle el méaximo
apoyo en organizar e integrar las estrategias en este tema. El
Asesor al mismo tiempo facilitard y mantendra la red de Puntos
Focales para asegurar una coherencia en la accién.

3.2.2. Instrumentos y actividades de coordinacién utilizados

Varios instrumentos y herramientas de coordinacién han sido
y estan siendo elaboradas por el CWGER.

Coleccién y administracion de informacion: diversas herra-
mientas estan siendo utilizadas y adaptadas para recolectar in-
formacion y valorar necesidades con enfoque de recuperacion
temprana. Se mencionan por ejemplo: el marco para valoracién
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de necesidades (Need Analisys Framework, por su denominacion
en inglés) del IASC, guia para valorar las necesidades de recupe-
racion temprana a nivel local, elaborado por el CWGER, gufa
para la valoracion de necesidades medioambientales en situa-
ciones de post crisis (UNEP's Environmental Needs Assessment in
Post-Crisis Situations, por su denominacion en inglés), elaborada
por el Programa para el Medio Ambiente de Naciones Unidas
(UNEP, por sus siglas en inglés), etc.

Es de destacar, que en este momento (octubre 2008) el CW-
GER esta en proceso de elaboracién de otras varias herramien-
tas; como por ejemplo una guia para valorar necesidades con
enfoque de recuperacion temprana en situaciones de post de-
sastres (Post-Disaster Needs Assessment, PDNA, por su deno-
minacién y siglas en inglés) en el desarrollo de estrategias y he-
rramientas para compartir e intercambiar informacién de forma
estandarizada (Early Recovery Information Management System,
por su denominacién en inglés)*2.

Analisis y planificacion: mediante estas dos herramientas se
logra valorar y analizar las necesidades sectoriales asi como las
capacidades locales, disefiar un marco estratégico de accién,
identificar capacidades de los otros sectores y otros actores rele-
vantes, asegurar la integracién de temas transversales en las ac-
tividades a realizar, etc.

Asimismo se determinan otros elementos claves como son
preparaciéon del personal, administracién de informacion, ges-
tién del conocimiento, acuerdos entre actores y para valorar el
impacto se desarrolla un marco de monitoreo y evaluacion.

Otro punto importante que se fija mediante éstas, es la de-
finicion de criterios de cudndo y cémo se realizara el pasaje de
la recuperacion de fase de emergencia a la recuperacién a largo
plazo, reconstrucciéon y desarrollo; principalmente hay que de-
terminar bajo qué circunstancias y bajo la responsabilidad de
qué entidad u organismo(s) se realizara este pasaje.

Liderazgo: Las actividades y estrategias de recuperacién
temprana disefiadas y planificadas para un pais que sufre una
emergencia, no tienen un estado formal dentro de ese pais o

42 Cluster Working Group on Early Recovery op. cit., pp. 1-5.

43 De Meritens, Jahal, entrevista de Andrea Ferrari. Entrevista a coordi-
nador del CWGER. Coordinacion del Enfoque de Recuperacion Temprana
(28 de Enero de 2008).
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comunidad, por lo que su realizacion debe de ser acordada mu-
tuamente por todos los actores participantes, a la vez de reque-
rir una alta colaboracién y un sentido de propiedad por parte de
las autoridades locales/nacionales para asegurar legitimidad y
compromiso politico.

El CWGER ha trazado una serie de estrategias para el entre-
namiento (Early Recovery Training Package, por su denomina-
cién en inglés) en liderazgo, habilidades de negociacion vy facili-
tacién de los varios elementos claves antes mencionadas.

De igual forma y en apoyo a estas estrategias de entrena-
miento se estd elaborando una base de datos (roster), con per-
sonal capacitado y listo para ser desplegado inmediatamente en
caso de emergencia®3.

Distribucion de tareas: el modelo de coordinacién en red, es
la base que permite amplia participacion y acuerdo mutuo; cada
sector de ONU utiliza términos de referencia especificos en su
area de trabajo, el PNUD realiza lo mismo en aquellas areas con-
cretas bajo su liderazgo. Constantemente se sugiere y apoya a
los gobiernos a que planteen claros MoU y ToR con las ONG,
militares, instituciones financieras, etc. las cuales participaran
en el marco de recuperacion elaborado. Permitiendo al mismo
tiempo el cumplimiento de las responsabilidades adquiridas y
asegurando una adecuada rendicion de cuentas.

Movilizacién de recursos: actividad de coordinacion que
plantea un gran desafio para el CWGER, dado que no existen
mecanismos de financiacion o movilizacion de recursos especi-
ficos para programas de recuperacion temprana (si los hay para
asistencia humanitaria y para desarrollo). Momentdneamente se
estan utilizando herramientas preexistentes como los Procesos
de Llamamientos Consolidados (CAP, por sus siglas en inglés) los
Llamamientos de Emergencia, el Fondo Central de Respuesta de
Emergencias (CERF, por sus siglas en inglés), entre otros.

Seguimiento y evaluacion: aun no existen métodos estanda-
res de seguimiento y evaluacion especificamente definidos para
recuperacién temprana. Los asesores y coordinadores encarga-
dos de implementar el enfoque en un contexto dado, también



La coordinacién en el enfoque de recuperacién temprana en contextos de desastres naturales 51

son responsables de desarrollar un sistema de monitoreo y eva-
luacion del mismo.

En suma definen, qué actividades y resultados se van a seguir
y evaluar, cuando (estableciendo un cronograma), cémo se va a
realizar el seguimiento y la evaluacién (definiendo herramientas
e indicadores), quién va a realizar estas actividades.

El CWGER, ha utilizado como herramientas de evaluacion
algunos ejercicios de lecciones aprendidas y evaluaciones en
tiempo real. En este momento se estan desarrollando marcos de
accion para seguimiento y evaluacion de los trabajos de recupe-
racion temprana.

En suma, se puede observar que todas las actividades descri-
tas como necesarias para lograr una coordinacion integral, son
utilizadas en el modelo de recuperacion temprana; si bien algu-
nas de ellas estan aun en proceso de planificacion e implemen-
tacion.

3.4. Caracteristicas relevantes de la coordinacion
en el enfoque de recuperacion temprana

Se observa, como lo define Sommer#* que mdltiples actores
actlan de manera conjunta realizando una variedad de activida-
des, a diferentes niveles y que trazan una meta en comun. Asi-
mismo se aprecia que se cuenta con una serie de instrumentos
y actividades que permiten llevar adelante la tarea de coordina-
cién de manera efectiva y eficiente. Existe una agencia lider con
experiencia y capacidades®®, en este caso el PNUD, la cual gufa'y
lidera el proceso de coordinacién, ademas de proveer apoyo es-
tratégico y operacional a nivel global como en el terreno.

Se hallan elementos que brindan cierta particularidad a esta
coordinacion, se destacan por ejemplo, que el proceso de coor-

44 Sommers, op. cit. p. 4.

45 Debido a su mandato, politica institucional, areas de trabajo, etc.

46 En lugares que se prevé (por las caracteristicas del contexto) la ocu-
rrencia de un desastre, se trabaja en periodos previos a éste, formando
parte de actividades de gestion de riesgo y planes de contingencia. Por
ejemplo las actividades que se estan llevando a cabo durante las reiteradas
inundaciones en Mozambique.

47 El tiempo de instalacion de una crisis es variable, ademas los de-
sastres pueden ocurrir en paises con gobiernos fuertes y responsables, o
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dinacion en si, se establece en el momento en que se inicia una
emergencia®, se extiende durante toda la fase de ayuda huma-
nitaria, para luego continuar hasta que la situacion se estabi-
liza'y se procede al pasaje de trabajos de recuperacion a largo
plazo.

Otro componente a sefalar, es el modelo de redes mayorita-
riamente utilizado. El concepto de Recuperacion Temprana en si
mismo, las diferentes caracteristicas de las situaciones de crisis*’
y sobre todo, el tratar de lograr un pasaje de la etapa de emer-
gencia al desarrollo de forma arménica y holistica, hacen de este
modelo la opcién mas apropiada.

Se debe mencionar ademas la existencia de roles especificos
entre los varios actores.

En suma, para poder lograr este sistema de coordinacién, se
requiere un «alto grado de capacidad organizacional, personal
preparado y organizaciones con claras ideas de que se quiere lo-
grar»“8.

3.5. Papel fundamental de las ONG en el enfoque de recuperacion
temprana

A pesar del corto periodo de tiempo que se lleva implemen-
tando este enfoque, las ONG han estado trabajando en recupe-
racion temprana desde mucho tiempo antes.

Debido a su presencia en el terreno antes, durante y poste-
rior a una crisis, ellas son las primeras en comenzar tareas de re-
cuperacion (junto con la comunidad afectada).

La familiaridad con el contexto, les permite responder rapida-
mente ante una emergencia, les brinda acceso mas facilmente a
informacion, su relativo pequefno tamafo y menor burocracia en
sus procedimientos les otorga un importante nivel de indepen-

en lugares donde las autoridades gubernamentales son débiles o inexis-
tentes. Asimismo el nimero de actores y los servicios cubiertos por estos
son variables.

48 Hewitt, Tom. «A hybrid or third way? Contemporary thinking on
inter-organizational relationships», en Managing Development, de Dor-
cas Robinson, Tom Hewitt y John Harriss, pp 49-65. Londres: Sage, 1999,
p. 65.
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Esquema 3

Presencia de ONG en la Estructura de Coordinacion en el enfoque de recuperacién Temprana

Asistencia
humanitaria

Fuente: Traducido y adaptado de presentacion realizada por el CWGER. cuartel general de ONU. Kenia. enero 2008 (De Meritens, 2008)

dencia y de flexibilidad; dandole a la vez agilidad y creatividad
en las operaciones. Con frecuencia, se encuentran dentro de un
marco de accion de redes, es decir, en un continuo inter-relacio-
namiento e interaccién.

«E|l compromiso a sus valores y principios les permiten tras-
cender limitaciones geogréficas, administrativas y de tiempo; esto
otorga a las ONG cierto grado de libertad a intereses politicos, re-
ligiosos, étnicos y lucrativos entre otros»*°. En el siguiente cuadro
de la estructura de coordinacion en el enfoque de recuperacion
temprana (esquema 3), se puede apreciar como las ONG se en-
cuentran trabajando de manera independiente, colaborando con
agencias de ONU, trabajando con instituciones del gobierno, con
la sociedad civil, etc. También se puede observar, que las mismas
realizan trabajos tanto durante la fase de emergencia, la rehabili-
taciéon y posteriormente en la recuperacion a largo plazo.

49 De Meritens, Jahal, entrevista de Andrea Ferrari. Entrevista a coordi-
nador del CWGER. Coordinacion del Enfoque de Recuperacion Temprana
(28 de Enero de 2008).
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Todas estas particularidades hacen de las ONG, actores cla-
ves en la planificacion e implementacion de la recuperacién
temprana. Queda claro entonces, lo imperativo de la colabora-
cion y el didlogo entre ONG y ONU a nivel global y de terreno,
pero por sobre todo como elementos fundamentales para llevar
adelante el modelo planteado de coordinacién en red.

Las experiencias, las lecciones aprendidas y el pensamiento de
las ONG deberian apoyar la creacién de herramientas, estandares
y politicas de recuperacién temprana, a la vez de reflejar lo bene-
ficioso o no, de las ya desarrolladas y puestas en practica.

En el proximo capitulo se realizard un estudio de los desafios,
dificultades y lecciones aprendidas de la puesta en préctica de la
coordinaciéon del Enfoque de Recuperacion Temprana durante
varios desastres naturales.
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4. Desafios de coordinacion del enfoque de recuperacion
temprana

El objetivo de este capitulo es analizar desafios y problemas
encontrados al implementar este modelo de coordinacién. Con
este fin se estudiaran evaluaciones realizadas durante la apli-
cacién de este enfoque en diferentes desastres naturales: te-
rremoto en Pakistan en el aflo 2005 (evaluacién de ALNAP y
ProVention Consortium, evaluaciones realizadas por ONG, or-
ganizaciones gubernamentales actuantes en este desastre)®°, te-
rremoto en Java (Indonesia) en el aflo 2006 (evaluacién interna
de la Oficina del Coordinador Humanitario en Java)®'!, inunda-
ciones en Mozambique en el afo 2007 (reporte sobre el funcio-
namiento del enfoque por sectores de ActionAid)*?, respuesta
al ciclon Nargis en Myanmar en 2008 (evaluacion de ALNAP y
ProVention Consortium)>3. Ademas se analizaran informes pe-
riédicos del CWGER en Pakistan, Filipinas, Indonesia, Myanmar y
Madagascar>* y evaluaciones realizadas por IASC durante la im-
plementacion del enfoque por sectores>. Se complementara el
estudio con reportes de ActionAid y de Oxfam International du-
rante el ciclon Sidr en Bangladesh en noviembre del 2007,

Especificamente se observaran parametros concretos en re-
lacion a la coordinacion del enfoque de recuperacion temprana:
actividades e instrumentos aplicados, estructura organizativa,
servicios brindados, asi como también resultados obtenidos. Se
hara especial énfasis en las experiencias y puntos de vista de las
ONG que han implementado este enfoque.

%0 Cosgrave, John. Responding to earthquakes 2008. Learning from
earthquake relief and recovery operations. Paper note, Londres: ALNAP y
Provention Consortium, 2008; Cosgrave, John y Maurice Herson. «Percep-
tions of crisis and response: A synthesis of evaluations of the response
to the 2005 Pakistan earthquake». ALNAP’s 7th Review of Humanitarian
Action, 2008, pp. 178-214; Idris, Iffat. Earthquake 8/10. Learning from Pa-
kistan’s experience. Evaluation report, Islamabad: National Disaster Man-
agement Authority Pakistan, 2007; The National Audit Office. The UK’s
Response to the South Asia Earthquake. Report to the International Devel-
opment Committee, Londres: The National Audit Office, 2008; ActionAid
International. The evolving UN cluster approach in the aftermath of the
Pakistan earthquake: an NGO perspective. Report, Washington: ActionAid
International, 2006.

51 Manfield, Pete. Java Earthquake 2006/7. PART | - Early Recovery
Activities. Report, Yogyakarta: United Nations Humanitarian Coordinator/
Resident Coordinator Office, 2007.
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4.1. Desafios encontrados

Observando la coordinacién del Enfoque de Recuperacion
Temprana de manera global, como una actividad integral y sis-
tematica, varios desafios se deben sefalar, de igual modo se
presentaron problemas con la elaboracion y la efectiva utiliza-
cion de varias herramientas de coordinacion.

Alcanzar un trabajo en conjunto: el hecho de lograr que una
amplia gama de organizaciones (humanitarias y de desarrollo,
locales e internacionales) trabajen juntas enfocadas en la re-
cuperacion y rehabilitacion de la comunidad afectada, se vivid
como un problema durante el terremoto de Pakistan, pero en
la evolucién de la respuesta a este desastre se observa una im-
portante mejoria. Analizando otras emergencias, se aprecia un
progreso en el manejo de este problema. En Indonesia (Java), en
Madagascar, en Bangladesh, etc. ya desde el inicio de las emer-
gencias, se destaca lo importante y favorable de contar con un
didlogo continuo con autoridades de gobierno. Esto es un tema
de critica importancia para la efectividad de todas las acciones a
realizar®’.

Myanmar es un ejemplo donde a pesar de las dificultades
y limitaciones impuestas por el gobierno para permitir el tra-
bajo de los actores humanitarios, las tareas de advocacy y ne-
gociacion realizadas por asesores de recuperacion temprana
y el Coordinador Humanitario, permitieron una labor con-
junta®®.

52 Street, Anne. The Cluster Approach in Mozambique 2007: Is it
improving emergency response? An NGO perspective. Report, Londres:
ActionAid, 2007.

53 Ramalingam and Pavanello, op. cit.

54 Cluster Working Group in Early Recovery, op. cit.

% Inter-Agency Standing Committee. «IASC interim self-assessment of
implementation of the cluster approach in the field», Inter Agency Stand-
ing Committee. 66Th Working Group Meeting. Nueva York: Inter Agency
Standing Committee, 2006. p 53; Stoddard, et. al. op. cit.

%6 Bennett, op. cit.; ActionAid International. ActionAid’s work on early
recovery: a briefing note for the CWGER Meeting March 18th 2008. Brief-
ing note, Ginebra: ActionAid International, 2008.

57 Stoddard, et. al., op. cit., pp. 21-22.

%8 De Meritens, op. cit.; Cluster Working Group in Early Recovery
Mayo 2008, Cluster Working Group in Early Recovery Julio 2008.
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Participacion de ONG en el CWGER: las ONG miembros de
este equipo no representan una perspectiva unificada de ONG>®,
por lo que «es necesario no sélo ser mas inclusivos sino a la vez
lograr una representacién homogénea de la gran variedad de
organizaciones existentes»©0.

A nivel de terreno la situacion es algo diferente, se destaca
maés participacion e involucramiento por parte de las ONG®'.

De todas maneras se necesita especificamente desarrollar es-
trategias para incluir ONG nacionales en los planes de accién de
recuperacion temprana®?.

Relaciones con demas actores humanitarios: al comienzo, se
experimentaba cierta dificultad tanto en la creacion como en
el mantenimiento de las mismas; por medio de tareas de ad-
vocacy, este problema estd en vias de solucion; especialmente
con agencias de ONU, ONG (principalmente internacionales),
con organizaciones académicas, con el sector privado, con do-
nantes, etc.

Se trata de establecer un dialogo regular y continuo con es-
tos actores, buscando sus puntos de vista en las estrategias y
prioridades del sector, los intereses y metas comunes y al mismo
tiempo intentar apoyarlos en fortalecer sus propias capacidades.
De igual modo se ha contribuido mucho a través de una mejora
en el manejo y difusion de informacion por parte del CWGER (a
nivel global) y por medio de los asesores y puntos focales en el
terreno®.

Administracion de informacién: un constante problema que
enfrenta el CWGER, es el entendimiento del concepto de Recu-
peracion Temprana por parte de los diferentes actores humani-
tarios y de desarrollo.

%9 Tres ONG mas una coalicion de ONG internacionales forman parte
del CWGER (octubre 2008).

% De Meritens, op. cit.

61 De Meritens ofrece como ejemplo el caso de Kenia; 10 ONG inte-
gran el grupo de trabajo en recuperaciéon temprana en ese pafs.

62 Stoddard, et al. op. cit., p. 16; De Meritens, op. cit.; Cosgrave and
Herson, op. cit., p. 211.

63 De Meritens, op. cit.

64 Street, op. cit., pp. 12-13, Stoddard, et al. op. cit., p. 29, Bennett,
op. cit., p. 6, Gengaje, Rajan. Using Cluster Approach for Managing Large
Scale Emergencies - The Road Ahead. Paper for ADB’s small group work-
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Progresivamente se ha ido corrigiendo esta dificultad, gra-
cias a la utilizacion de estrategias de comunicacion, guias y
herramientas las cuales difunden el concepto y ayudan a su
implementacién. De todos modos contintan existiendo incon-
venientes a la fecha, a pesar del mayor conocimiento general de
su definicion y de su valor®4,

Proveer liderazgo: las ONG hacen referencia reiteradamente
a la necesidad de entrenar a los asesores en recuperacion tem-
prana para que desempefen el rol de lideres, se destaca de la
experiencia que muchos cumplen funciones directivas mas que
de coordinadores®.

Se requiere ademas el desarrollo de habilidades personales,
de modo tal que tanto asesores como puntos focales sean capa-
ces de saber informar, adaptar y utilizar todas las herramientas
disponibles segun el contexto, logrando al mismo tiempo una
conexion y coherencia entre los objetivos de la coordinacién glo-
bal y lo que es necesario en el terreno.

El entrenamiento de grupos prioritarios®, forma parte de los
planes estratégicos del CWGER, elemento éste pensado para
fortalecer y a la vez salvar las carencias en esta area. Esto aun
esta siendo planificado y en vias de implementacién®’.

El roster con personal capacitado y cualificado, cuenta a la
fecha con un pequeno numero de integrantes, lo que hace di-
ficil lograr presencia inmediata y por tiempo prolongado de los
mismos en el terreno®.

Movilizacién de recursos y financiacion: todavia esta pen-
diente el desarrollo de mecanismos especificos para la movili-
zacion de recursos y financiacion de los planes de recuperacion
temprana.

shop on preparing for large-scale emergencies, Manila: Asian Develop-
ment Bank, 2007, p. 15.

6> ActionAid International, op. cit., p. 5, Inter-Agency Standing Com-
mittee, op. cit., p. 7, Street, op. cit., pp. 4-5.

66 Grupos prioritarios se refiere a personal que realiza tareas en varias
agencias de ONU, las cuales lideran los diferentes sectores, Coordinado-
res Residentes, personal a ser desplegado como asesores en recuperacion
temprana, etc.

67 Cluster Working Group in Early Recovery Mayo, op. cit, p. 7, De
Meritens, op. cit.

68 Stoddard, et al. op. cit., p.29, De Meritens, op. cit.
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Hasta la fecha, se han utilizado varias herramientas tanto hu-
manitarias como de desarrollo, pero es necesario discutir con
donantes e investigar en profundidad la real utilidad de elaborar
herramientas propias o continuar haciendo uso estratégico de
las actualmente existentes.

Se debe aclarar en este punto, que este desafio no esta pre-
sente solo para el CWGER, sino también para varios donantes,
gue necesitan contar con herramientas, las cuales les permitan
adjudicar los fondos de recuperaciéon y reconstrucciéon de ma-
nera segura y responsable®.

Lograr acuerdo en la division de tareas y responsabilidades: el
PNUD, aplica ToR definidos en su relacion con ONG que imple-
mentan varias de las tareas’?. Sin embargo, es necesario no solo
utilizar estas herramientas sistematicamente, sino ademas elabo-
rarlas apropiadamente; logrando asi, transparencia, responsabili-
dad y una adecuada rendicién de cuentas entre ambas partes’’.

Seguimiento y evaluacién: aun falta identificar indicadores y
trabajar sistemas para el seguimiento y evaluacién de todas las
actividades de recuperacion temprana; queda en manos de los
asesores desplegados en cada emergencia, el desarrollo e imple-
mentacion de procedimientos de seguimiento y evaluacién, es
por esto imperativo que se estandarice esta tarea.

4.2. El punto de vista de las ONG

Las ONG que trabajan bajo la coordinacién del enfoque por
sectores de ONU, asi como aquellas que especificamente rea-
lizan tareas con el CWGER, sefialan hechos de coordinacion a
destacar.

Necesidad de un mejor analisis del contexto y permitir una
mayor participacion: ActionAid remarca que se requiere mejorar
el andlisis del contexto previo a la planificacion de tareas de re-
cuperacion temprana.

Especificamente hace referencia a identificar las tareas de
desarrollo que se estaban implementando en muchas areas de

9 The National Audit Office, op. cit., p. 11.
70 De Meritens, op. cit.
71 |dris, op. cit., p. 64.
72 ActionAid International, op. cit., p.1, ActionAid International, op. cit., 4.
73 Bennett, op. cit., pp. 9-10.
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desastres e integrarlas a los planes de recuperacién temprana.
Sefala ademas, la importancia de una mayor participacion e in-
volucramiento de ONG (nacionales e internacionales) y demas
organizaciones locales en todas las fases de la puesta en prac-
tica del enfoque’?.

Del mismo modo, Oxfam International resalta la importan-
cia de una mayor consulta con las poblaciones afectadas, me-
diante una participacion activa de las mismas (incluyendo gru-
pos vulnerables) a lo largo de todo el proceso de recuperacion y
reconstruccion’?.

Necesidad de aprovechar mejor el capital social de las co-
munidades afectadas: esto estd intimamente relacionado con
utilizar al maximo las redes y estructuras sociales existentes’4.
Hay temas especificos de recuperacion (por ejemplo medios de
sustento, reconstruccion de viviendas, etc.) en los cuales seria
de gran ayuda aprovechar mas eficientemente las instituciones
privadas, organizaciones religiosas o académicas preexistentes;
muchas de ellas con experiencia y conocimiento profundo de las
costumbres y cultura de la comunidad.

Falta de presencia de personal de CWGER en el terreno: el
escaso numero de personal de recuperacion temprana desple-
gado en terreno, junto con el constante cambio y cortos perio-
dos de trabajo en &reas afectadas por desastres, especialmente
de aquellos que desempenan tareas como puntos focales, es
otra dificultad a mencionar. Esta situacion hace dificil la conti-
nuidad y la eficacia del trabajo.

Dificultades de financiacion: la financiacion de proyectos de
recuperacién temprana, es un serio problema a considerar; es-
pecialmente en emergencias que no tienen gran cobertura in-
ternacional por los medios de prensa y donde los llamamien-
tos realizados cubren mayoritariamente las tareas de socorro
inicial.

Este hecho dificulta la implementacién de los diferen-
tes y varios trabajos’>. Mercy Corps destaca que la mayo-
ria de los proyectos de recuperacién temprana realizados por

74 Cosgrave, op. cit., p. 15, Ramalingam and Pavanello, op. cit., p. 8,
Leitmann, Josef. «Cities and calamities: learning from post-disaster re-
sponse in Indonesia», Journal of Urban Health: Bulletin of the New York
Academy of Medicine, 2007, pp. 144-153.

7> Bennett, op. cit.,, p. 6; Mailer, op. cit., 21.
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esta ONG’®, tampoco cubren los requisitos para ser financiados
por fondos de desarrollo. «Se requiere que los donantes sean mas
conscientes de los beneficios de la programacion en recuperacion
temprana y aceptar que estas actividades deberia comenzar el dia
uno —no después de las actividades de socorro, y destinar el di-
nero en consecuencia. Del mismo modo, los fondos de desarrollo
deben ser asignados anteriormente en la etapa de transicion»’’.

Los desafios y dificultades antes mencionadas han determi-
nado que no en todas las emergencias, se lograra un pasaje sis-
témico o integrado (a través de todas las areas de actividad) de
la ayuda humanitaria a la recuperacion y el desarrollo’®. Tam-
poco en todos los desastres asistidos se pudo efectuar una con-
tinuidad entre las fases, en concordancia con la evolucion de la
situacion.

A pesar de este hecho son muchos los ejemplos que eviden-
cian no sélo lo contrario, sino la clara mejoria’® de las comuni-
dades afectadas por desastres naturales®.

4.3. Revisando las dificultades se plantean recomendaciones

Difusion del concepto: es necesario el conocimiento del con-
cepto e importancia de favorecer y lograr una «recuperaciéon tem-
prana» entre los multiples actores humanitario y de desarrollo.

Un mejor uso de las herramientas de administracion de infor-
macion y de comunicacién, advocacy y negociacién son estrate-
gias a plantear para lograr este objetivo.

Uso de redes: es imperioso lograr un apropiado y mas fructi-
fero uso de las conexiones existentes entre organizaciones, favo-
reciendo al mismo tiempo las relaciones.

Se debe, fomentar una coordinacion inter-organizacional ba-
sada en consenso, tanto a nivel operacional como estratégica.

76 Principalmente sus actividades cubren las dreas de restauracién de
medios de sustento y de actividades econémicas.

77 \Ward, Carol, entrevista de Andrea Ferrari. Entrevista a miembro
de Mercy Corps, Emergency Programme Manager (23 de Septiembre de
2008).

78 Hecho que se observo con mayor frecuencia en aquellas emergen-
cias que se presentaban en paises con conflictos o en etapa de transicion
(por ejemplo Republica Democratica del Congo, Uganda, Liberia, etc.). Si
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Se podria plantear la realizacion de esfuerzos activos para lo-
grar que las ONG y networks de ONG comiencen o continten
actuando con racionalidad colectiva, interactiva y con toma de
decisiones organizacionales.

La recuperaciéon de una comunidad debe de ser percibida
como un sistema de accién colectivo.

Creacién y mantenimiento de constructivas relaciones con
actores actuantes: se requieren plantear estrategias para lograr
una mayor interacciéon y colaboracion tanto a nivel global como
de terreno.

El CWGER ha alcanzado en este tiempo mejoras importantes
a nivel de coordinacion global, pero se observa que se debilitan
a nivel de terreno. Es evidente la necesidad de una mejor coor-
dinacién entre las agencias de ONU. Es preciso mantener un dia-
logo «operacional» entre ellos, para luego poder obtener resul-
tados con los demds actores.

Con ONG, es necesario promover su participacion e integra-
cion en las tareas de recuperacion temprana, dandole especial
énfasis a las ONG nacionales.

Las ONG por su parte deberian reforzar y continuar insis-
tiendo en la participaciéon activa a todo los niveles de este en-
foque.

Flexibilidad: se requiere un mutuo entendimiento y flexibili-
dad a la hora de aplicar estrategias de transicion, de modo que
la diversidad de capacidades pre-existentes sean fortalecidas y
por lo tanto las necesidades satisfechas.

Las tareas de advocacy y de negociacion deben de ser perma-
nentes, se exhorta ademas flexibilidad en el uso de herramientas
y de recursos por parte de todos los actores actuantes.

El liderazgo: del personal, tanto habilidades como actividades
son claves y son la fortaleza de este modelo de coordinacion. Es

bien el tépico de recuperacion temprana en situaciones de conflictos es-
capa al andlisis de este trabajo, se observa pertinente y relevante hacer
referencia a los mismos en este momento del estudio.

72 Mejorias desde el punto de vista de capacidades, manejo y gestion
de riesgo, enfoque de género, empoderamiento de grupos vulnerables,
cuidado del medio ambiente, etc.

80 De Meritens, op. cit.
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necesario adoptar un liderazgo colaborativo, se debe apoyar las
capacidades de las autoridades nacionales y locales.

El personal debe ser adecuadamente preparado y es crucial
el uso apropiado de recursos humanos. No sélo se requiere un
buen desarrollo de programas de entrenamiento sino que ade-
mas se necesita fortalecer las capacidades del personal e insti-
tuciones en terreno, para que ante una situacién de crisis la res-
puesta sea inmediata y adecuada.

Es preciso que el personal que trabaja en emergencia sea
consciente de su rol e interdependencia en el proceso general
de recuperacion.

La completa creacién y mantenimiento de un roster con ex-
pertos, los cuales permanezcan en el terreno el tiempo necesa-
rio (implica esto la creacion de contratos con términos prolon-
gados) es una importante herramienta que debe ser puesta en
funcionamiento a la brevedad.

Administracion de informacién: es imperativo el uso estan-
darizado de herramientas de comunicacién. Es necesario ade-
mas que los miembros del CWGER en cada nueva emergencia
especifiquen:

— Una clara definicién del concepto de recuperacion tem-
prana, el mandato, los términos de referencia de su ac-
tuacion, los estandares de procedimiento, sus interaccio-
nes con otros actores humanitarios y politicos, etc.

— Una clara definicién de los servicios a proveer: advocacy,
planificacion estratégica, relacion y contacto con go-
bierno y autoridades locales, relacion con donantes, etc.

Financiacion y movilizacion de recursos: se requiere la con-
cientizacion de donantes e instituciones financieras de la impor-
tancia clave de la recuperacion temprana en la rehabilitacion a
largo plazo.

Es necesario el planteo de estrategias de financiacién conve-
nientes tanto para donantes, actores humanitarios, gobiernos y
para la comunidad afectada, se debe discutir la conveniencia del
desarrollo de nuevas herramientas de movilizacién de recursos o
adaptar y utilizar las ya existentes (tanto humanitarias como de
desarrollo).

Evaluacion y seguimiento: la inclusién de indicadores mesu-
rables para el sequimiento y evaluacién de actividades de recu-
peracion temprana es un tema de suma importancia. Solo asf se
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puede realmente medir el impacto de las intervenciones y ajus-
tar las acciones en concordancia.

Conclusiones

Al comenzar el presente trabajo de investigacion se plan-
teaba la existencia de un desafio, al cual la comunidad interna-
cional ha tratado de dar respuesta desde hace varios afos: lo-
grar un integrado y holistico pasaje de la ayuda de emergencia
a la rehabilitacién y el desarrollo. Las intenciones, las estrategias,
los proyectos y las actividades estaban presentes, pero se carecia
de la «coordinacion integradora».

En este contexto, ONU plantea con la puesta en practica de
la reforma humanitaria, la implementacion del Enfoque de Re-
cuperacion Temprana.

Una serie de preguntas surgieron ante este hecho, las cua-
les a la vez dieron origen y guiaron el presente trabajo de inves-
tigacion.

Habiendo previamente estudiado el concepto y la importan-
cia de la «coordinacion» en ayuda humanitaria, surgfa el interés
de conocer sobre el modelo aplicado en el Enfoque de Recupe-
racion Temprana, sus herramientas y sus servicios. Se aprecid
que las ONG tanto locales como internacionales son actores cla-
ves en la implementacién de este enfoque.

Teniéndose estudiado en profundidad el modelo, las herra-
mientas y las caracteristicas, quedaba pendiente el analisis de
los desafios y dificultades de coordinacion a las cuales se ha te-
nido que hacer frente. Interesaba particularmente el punto de
vistas de las ONG.

Al ser la «recuperacion temprana» un tema vasto, con un
enfoque que lleva relativamente poco tiempo de implementa-
cién y sin un conocimiento amplio del mismo, el material exis-
tente sobre su puesta en préactica es relativamente escaso.

Se aprecié una carencia importante de informacion y regis-
tro de trabajos en el tema. La mayoria de las evaluaciones exis-
tentes investigan el enfoque por sectores de ONU en general,
pero es escaso el material que focaliza en este sector especifi-
camente.

Hay que destacar ademds, que es un modelo en constante
cambio y evolucion.
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Finalizando, la hipdtesis de trabajo planteada: la coordina-
cion de la recuperacion temprana es mejorable y aplicable con
mayor eficacia en contextos de desastres naturales; entendiendo
a su vez que las caracteristicas de este modelo lo hacen ajusta-
ble a la coordinacién de la ayuda humanitaria, ha sido compro-
bada. Teniendo en mente los desafios hallados y las recomen-
daciones planteadas a los mismos, se considera que éstas son
alcanzables en un tiempo razonable.

Se observa que muchas de ellas ya estan siendo planificadas
o0 en vias de implementacion; otras requieren tiempo y voluntad
para el anélisis, la discusion conjunta y la planeacion estratégica.

El presente trabajo ademas permitio y traté de proveer cono-
cimiento sobre el Enfoque de Recuperacion Temprana, lecciones
aprendidas basadas en la experiencia y al mismo tiempo obtener
resultados mas fructiferos de este nuevo enfoque.

Se cree que con este estudio de investigacién se colaboro
con la coordinacion de la ayuda humanitaria en general; pensar
y comprobar que existe otro mecanismo de coordinacion ade-
mas del jerarquico, y es aquel, que busca la colaboracién inter-
organizacional.

Muchas preguntas surgen al haber estudiado y entendido
este enfoque; preguntas relacionadas con la coordinacién, con
el rol de otros actores, con estrategias a aplicar en contextos de
conflictos y en contextos de gobiernos fragiles, estos ultimos t6-
picos formarfan parte de investigaciones futuras.
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Violencia contra las mujeres indigenas: entre las «justicias»
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Resumen

El feminismo desde sus diversas vertientes ha aportado ele-
mentos clave al debate sobre derechos colectivos, derechos cul-
turales y derechos humanos de las mujeres. En este trabajo re-
cojo algunas de estas contribuciones poniendo en evidencia los
puntos de contraste y tension. Enfatizo en el caso ecuatoriano,
analizando la normativa constitucional sobre justicia indigena,
en permanente contraste con los testimonios de lideres indige-
nas que dan cuenta de sus luchas por exigir una real proteccion
de sus derechos en dicha jurisdiccién.” Propongo ciertas condi-
ciones basicas para alcanzar una relacion de interculturalidad
entre ambos sistemas de justicia, sin perder de vista que la des-
proteccién a las mujeres indigenas contra la violencia se expresa
tanto en la justicia estatal como en la justicia indigena lo que
implica un grave déficit para un Estado constitucional de dere-
chos, plurinacional e intercultural.

Palabras clave: Muijer, violencia, indigena, justicia

* Coordinadora y docente del Programa Andino de Derechos Huma-
nos de la Universidad Andina Simén Bolivar, sede Ecuador.

' Estos testimonios son parte de los debates propiciados en diversos
talleres dentro del proyecto «Didlogo de saberes sobre los mecanismos y
formas de resolucion de la violencia contra las mujeres indigenas: Los casos
de las provincias de Imbabura, Chimborazo y Sucumbios», ejecutado por
la Universidad Andina Simén Bolivar, sede Ecuador en 2008 con el apoyo
de la Embajada de los Paises Bajos.
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Abstract

Feminism, from its different aspects, has contributed with
key elements to the debate on women’s collective rights, cul-
tural rights and human rights. In this paper | collect some of
these contributions highlighting the points of contrast and ten-
sion. | stress the Ecuadorian case, analyzing the constitutional
regulations on native justice, which is in constant divergence
from the testimonies of the native leaders that relate their strug-
gle to demand a real protection of their rights in such jurisdic-
tion.2 | suggest some basic conditions to attain an intercultural
relation between both legal systems, without forgetting that na-
tive women’s lack of protection against violence is present both
in the state justice and in the native justice, which implies a se-
rious deficit for a multi-national, intercultural and constitutional
State of rights.

Key words: Woman, Violence, Indigenous, Justice

2 These testimonies are part of the debates aroused in different work-
shops within the project «Dialogue of knowledge on mechanisms and
ways to solve violence against native women: cases from the provinces
of Imbabura, Chimborazo and Sucumbios», held by the University Andina
Simon Bolivar, located in Ecuador in 2008 with the support of the Embassy
of Netherlands.
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1. Justicia indigena en la normativa constitucional
e internacional

La Constitucion Politica del Ecuador de 1998 reconocié por
primera vez la justicia indigena3. En el mismo afo el Ecuador ra-
tificé el Convenio 169 de la OIT sobre Pueblos indigenas y triba-
les en paises independientes que incluye el reconocimiento del
derecho consuetudinario y los procedimientos para solucionar
conflictos siempre que sean compatibles con los derechos fun-
damentales definidos en la normativa nacional y los derechos
humanos internacionalmente reconocidos.*

Es importante resaltar que se trata de un reconocimiento ju-
ridico de una practica juridica existente tal como lo plantean
Tiban e llaquiche, «los pueblos indigenas cuando administran
justicia, no lo hacen porque la justicia ordinaria no funciona, o
porque es corrupta, lenta, engorrosa o costosa; tampoco lo ha-
cen porque la Constitucion Politica y las normas internaciona-
les asi lo reconocen desde 1998, sino porque desde sus orige-
nes hasta la actualidad, constituyen normas o sistemas juridicos
que han permitido armonizar sus relaciones sociales y sus mas
diversos aspectos del convivir como colectividades o pueblos in-
digenas».®

La Declaracion de las Naciones Unidas sobre los derechos de
los pueblos indigenas® establece en su Art. 34 que «|[l]Jos pue-
blos indigenas tienen derecho a promover, desarrollar y man-
tener sus estructuras institucionales y sus propias costumbres,
espiritualidad, tradiciones, procedimientos, practicas y, cuando
existan, costumbres o sistemas juridicos, de conformidad con las
normas internacionales de derechos humanos».

Adicionalmente en su Art. 22 numeral 2 plantea que «[lJos
Estados adoptaran medidas, junto con los pueblos indigenas,
para asegurar que las mujeres y los nifos indigenas gocen de

3 El Art. 191 inciso 4 establecia «Las autoridades de los pueblos indi-
genas ejerceran funciones de justicia, aplicando normas y procedimientos
propios para la solucién de conflictos internos de conformidad con sus
costumbres o derecho consuetudinario, siempre que no sean contrarios a
la Constitucién y las leyes. La ley hara compatibles aquellas funciones con
las del sistema judicial nacional».

4 Art. 8 del Convenio 169 de la OIT sobre Pueblos indigenas vy tribales
en paises independientes.

5> Lourdes Tiban y Raul llaquiche, Jurisdiccién indigena en la Constitu-
cién Politica del Ecuador, Quito, Fundacion Hanns Seidel, 2008, p. 30.
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proteccién y garantias plenas contra todas las formas de violen-
cia y discriminaciéon».

La Constitucién de la Republica del Ecuador de 2008 tam-
bién reconoce la justicia indigena en su Art. 171, en los siguien-
tes términos:

Las autoridades de las comunidades, pueblos y nacionalidades in-
digenas ejerceran funciones jurisdiccionales, con base en sus tradi-
ciones ancestrales y su derecho propio, dentro de su ambito terri-
torial, con garantia de participacion y decisién de las mujeres. Las
autoridades aplicaran normas y procedimientos propios para la solu-
cién de sus conflictos internos, y que no sean contrarios a la Con-
stitucion y a los derechos humanos reconocidos en instrumentos in-
ternacionales.

El Estado garantizara que las decisiones de la jurisdiccion indigena
sean respetadas por las instituciones y autoridades publicas. Dichas
decisiones estaran sujetas al control de constitucionalidad. La ley esta-
blecera los mecanismos de coordinacion y cooperacion entre la jurisd-
iccion indigena y la jurisdicciéon ordinaria.

Si comparamos el tratamiento de la justicia indigena en la
normativa constitucional de 1998 y la de 2008’ podemos iden-
tificar que los cambios mas importantes tienen que ver con
la inclusion de la participacion de las mujeres en las funcio-
nes jurisdiccionales, la vinculacion de la jurisdiccion al territo-
rio, los limites acotados a la Constitucion y los derechos huma-
nos particularmente de mujeres, nifos, nifas y adolescentes (la
Constitucion de 1998 afadia a las leyes), la obligatoriedad del
cumplimiento de las decisiones de la jurisdiccion indigena por
parte de autoridades estatales y el control de constitucionalidad
de tales decisiones.®

No es para nada casual que en los dos articulos que ha-
cen referencia a la justicia indigena y el derecho colectivo a
desarrollar su derecho propio exista una mencién expresa a la
participacion de las mujeres como autoridades y a que tal de-

6 Aprobada por la Asamblea General de Naciones Unidas el 13 de
septiembre de 2007.

7 Ademas del Art. 171 encontramos que en el Art. 57 numeral 10 de la
Constitucion de 2008 se reconoce el derecho colectivo de «Crear, desarro-
llar, aplicar y practicar su derecho propio o consuetudinario, que no podra
vulnerar derechos constitucionales en particular de las mujeres, nifias, ninos
y adolescentes».

8 Agustin Grijalva, «El Estado Plurinacional e Intercultural en la Cons-
titucién Ecuatoriana de 2008», Ecuador Debate No. 75, Centro Andino de
Accion Popular, Quito, 2008, p. 60-61.
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recho no podra vulnerar derechos humanos de mujeres, nifos,
nifas y adolescentes particularmente. Y es que han sido varias
organizaciones de mujeres indigenas quienes han propiciado
un debate en sus comunidades y organizaciones sobre la vio-
lencia y la discriminacion que sufren las mujeres al interior del
mundo indigena.® Su lucha ha ido, tal como en otros paises,
en dos sentidos, por un lado por el reconocimiento de los de-
rechos como pueblos indigenas frente a una sociedad mestiza
dominante atravesada por légicas coloniales y racistas y por
otro lado por un replanteamiento critico de sus sistemas nor-
mativos propios atravesados por l6gicas de subordinacion a las
mujeres.

Considero que tales propuestas han roto una dicotomia muy
marcada en los debates sobre género y diversidad cultural. De
una parte aquellas posturas que consideran a la diversidad cul-
tural como una amenaza constante al reconocimiento y ejercicio
efectivo de los derechos humanos de las mujeres y aquellas que
desde la defensa de los derechos culturales de pueblos, nacio-
nalidades y grupos étnicos se niegan a aceptar cualquier critica
respecto de las formas de subordinacién, discriminacion y exclu-
sion al interior de sus culturas como si eso significara negar sus
derechos culturales o colectivos.

Moller Okin'® ha sido una de las feministas liberales que mas
ha defendido la primera postura asegurando que tras la defensa
de derechos de grupos se esconde una aquiescencia y compli-
cidad con situaciones de violacién de los derechos humanos de
mujeres, nifas y nifos que no son tratados como iguales dentro
de sus culturas. Para fortalecer su argumento retoma practicas
tradicionales como la mutilacién genital, los matrimonios forza-
dos, la poligamia, la exoneraciéon de responsabilidad al violador
que ofrece casarse con la victima, que indudablemente afectan
gravemente a las mujeres. Para esta autora mas que una rela-
cion de complementariedad entre el multiculturalismo y el fe-
minismo existe una tension considerable, ella plantea un gran
interrogante respecto a si, desde el punto de vista feminista, los

9 En varios de los talleres del proyecto «Diadlogo de saberes sobre los
mecanismos y formas de resolucién de la violencia contra las mujeres indi-
genas: Los casos de las provincias de Imbabura, Chimborazo y Sucumbios»,
ejecutado por la Universidad Andina Simén Bolivar en 2008 se compartie-
ron experiencias de este tipo. Ver ademas Centro de Desarrollo, Difusion e
Investigacion Social, CEDIS, Agenda de equidad de género de las mujeres
kichwas de Chimborazo, Riobamba, Editorial Pedagdgica Freire, 2007.
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derechos de grupo son «parte de la solucién» o si agudizan el
problema. Llega incluso a afirmar que:

En el caso de una cultura minoritaria fuertemente patriarcal, que
existe en medio de una cultura mayoritaria menos patriarcal, no se
puede argumentar que para el auto-respeto y la auto-estima de los
miembros femeninos sea importante la preservacién de esa cultura.
De hecho, ellas estaran mucho mejor si la cultura en la cual nacieron
llegara a extinguirse (para que ellas queden integradas en la cultura
circundante menos sexista), o preferiblemente, que se aliente a la cul-
tura a que cambie para reforzar la igualdad de las mujeres —al menos
en el mismo grado en que la mayoria cultural apoya ese valor.™

Llama la atencién en el caso de esta autora la idealizacion de
las sociedades liberales, pues si bien reconoce que en las mis-
mas también se presentan formas de discriminacién sexual re-
salta el valor de que exista igual proteccion ante la ley de hom-
bres y mujeres aunque dicha igualdad sea violada en la practica,
pero en ninglin momento se plantea como Ultima alternativa la
extincién de las culturas occidentales de corte liberal tal como si
lo hace en el caso de las demds culturas.

Hernandez'? critica a Moller el hecho de que no se cuestione
la relacién entre liberalismo y feminismo y de manera mas parti-
cular el racismo que subyace al feminismo liberal universalizante
que plantea la opresién comun de las mujeres. Retomando a
Chandra Mohanty enfatiza en el colonialismo feminista que
mira a las mujeres del tercer mundo como victimas permanen-
tes sin capacidad de agencia y necesitadas de liberacién por
parte de sus «hermanas». Hernandez critica esta postura como
también aquellas visiones esencialistas y ahistéricas de la cultura
que sin mirar las relaciones de poder imperantes ven cualquier
intento de las mujeres de transformar practicas como una ame-
naza a la identidad colectiva del grupo.

A proposito de posturas como la de Moller que si bien tienen
el mérito de sefialar situaciones reales de violencia y discrimina-
cion de mujeres en diversas culturas, evidencian un fuerte euro-
centrismo, racismo e imperialismo, cabe destacar que varias au-

10 Susan Moller Okin, «Is multiculturalism bad for women?» en Joshua
Cohen, Mathew Howard y Martha C. Nausbaum, edit., Is multiculturalism
bad for women?, Nueva Jersey, Princeton, University, 1999, p. 7-20.

" Ibid, p. 17.

12 Aida Hernéndez, «Re-pensar el multiculturalismo desde el género.
Las luchas por el reconocimiento cultural y los feminismos de la diversidad»,
La Ventana No. 18, Universidad de Guadalajara, Guadalajara, 2003.
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toras han analizado las tensiones al interior de los movimientos
de mujeres y feministas marcadas precisamente por la etnia/raza,
color, orientacion sexual y clase social. En el caso de Ecuador al-
gunos estudios desarrollados muestran el desencuentro entre
los movimientos de mujeres y los movimientos indigenas.'3 Las
mujeres indigenas cuestionan el racismo y clasismo que viene de
la sociedad mestiza incluidas las lideres del movimiento de mu-
jeres (blanco-mestizas, urbanas, de clase media, profesionales)
pero empiezan también en un segundo momento a cuestionar
la violencia y discriminacién en la sociedad indigena. «Mientras
se busca el respeto como pueblo culturalmente diverso, se labra
el respeto de las mujeres en el marco de sus relaciones con los
miembros de las sociedades indigenas y mestizas».'4

Cumes’® a partir del analisis del caso de Guatemala se inte-
rroga sobre la manera en que son tratadas las mujeres indigenas
en los sistemas de justicia estatal e indigenas. Llega a la conclu-
sion que en ambos sistemas reciben un trato desigual (discrimi-
natorio) que sin embargo cobra matices especificos. Asi en la
justicia estatal enfrentan un sistema racista, etnocéntrico y pa-
triarcal mientras que en la justicia indigena (maya) mantienen
una posicion de subalternidad por ser mujeres. Esta autora da
cuenta de como la construccion del estado-nacion partié del
desconocimiento de los indigenas, reconociendo como Unico
derecho el estatal y la vision de los grupos dominantes sobre la
inferioridad de los indigenas lo que trajo aparejado la califica-
cién del derecho indigena como primitivo, ilegal, pre-moderno.
Ciertamente este mismo tratamiento se ha dado en otros pai-
ses de América Latina. En respuesta a esta discriminacion histo-
rica se explicaria la reaccion de «idealizacion del derecho maya»
presentado como conciliador, pacifico, preventivo, flexible, repa-
rador en contraste con el derecho estatal calificado como repre-
sivo, punitivo, vengativo y burocrético. La autora critica la falta
de problematizacion del derecho maya desde lo que ella deno-
mina ceguera de género (que se expresa por ejemplo en la falta

3 Mercedes Prieto et al, «Respeto, discriminacion y violencia: Mujeres
indigenas en Ecuador 1990-2004», en Natalie Lebon y Elizabeth Maier,
coord., De lo privado a lo publico: 30 anos de lucha ciudadana de las mu-
Jjeres en América Latina, Latin American Studies Asociation, UNIFEM, Siglo
Veintiuno Editores, México, 2006, pp. 158-180.

4 Ibid, p. 176.

> Aura Estela Cumes, «Mujeres indigenas, poder y justicia: de guar-
dianas a autoridades en la construccién de culturas y cosmovisiones», en
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de participacion de las mujeres en la justicia indigena, las for-
mas conciliatorias que refuerzan formas de subordinacién de las
mujeres y reafirman su desproteccion, las sanciones mas severas
impuestas a las mujeres frente a un mismo hecho, etc.) y una vi-
sion estatica de la cultura. En esa linea de andlisis afirma:

La reivindicacion del derecho indigena, forma parte de los derechos
de los pueblos indigenas. Pero es importante no negar su construccion
histérica, y como se ha construido en relacién a los poderes coloniales
y en negociacion con el Estado y el capitalismo. En este sentido el dere-
cho indigena, no puede entenderse solamente desde un marco juridico
y mucho menos, exclusivamente cultural, sino es necesario un enfoque
que tome en cuenta el contexto econémico, social y politico en que se
ha construido. La idealizaciéon de las culturas indigenas tiene grandes
costos para las mujeres. Esto puede ocultar las mismas practicas colo-
niales, violentas, conservadoras y moralistas que se han quedado a vivir
con nosotras y que subordinan y atentan contra la vida de las muijeres.
Las mujeres cuando cuestionamos el derecho indigena, no solo cues-
tionamos la creacion de los mismos indigenas, sino la influencia del
mismo estado. Las mujeres han sefalado que reivindicar el derecho in-
digena significa también revisar su contenido.'®

2. Presupuestos basicos para construir relaciones
interculturales

No se puede siquiera plantear la posibilidad de una relacién
intercultural entre la justicia estatal y la justicia indigena si antes
no partimos de reconocer lo que Quijano denomina la coloniali-
dad del poder'’. Esta categoria comprende un patrén de poder
colonial que permanece a pesar de los procesos de independen-
cia politica de nuestros paises y que se expresa en sociedades
marcadas por la dominacion y jerarquizacion racial, en la que los
blanco-mestizos se asumen superiores a los pueblos indigenas
y negros. Esta colonialidad del poder se encuentra entrelazada
con el capitalismo y el eurocentrismo. Dentro de esta légica el
conocimiento producido en Europa es considerado sinébnimo de

Miriam Lang y Anna Kucia, comp., Mujeres indigenas y justicia ancestral,
UNIFEM, Quito, 2009, p. 33-47.

6 Ibid, p. 45.

7 Anibal Quijano, «Colonialidad del poder, eurocentrismo y América
Latina», en Ramoén Pajuelo y Pablo Sandoval, comp., Globalizacion y diver-
sidad cultural, Lima, Instituto de Estudios Peruanos, 2004, p. 228-248.
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civilizacion, progreso, modernidad, racionalidad mientras que a
la par otros conocimientos, por ejemplo los de los pueblos in-
digenas, son inferiorizados, desvalorizados, despojados de cual-
quier reconocimiento y calificados como primitivismo, atraso,
tradicion e irracionalidad.

Dentro de esta matriz la justicia indigena es considerada una
practica salvaje, pre-moderna, atrasada que debe ser superada.
En estas condiciones es obvio que cualquier didlogo intercultu-
ral resulta negado de entrada, pues éste requiere como primer
paso un reconocimiento del «otro/a» como diferente pero igual-
mente valioso. Si la relacién que se plantea es la de superior/in-
ferior simplemente no hay nada que dialogar pues en el mejor
de los casos lo que se buscara es que quien es considerado infe-
rior «evolucione» hasta alcanzar el modelo considerado superior
a través de su asimilacion/integracién o el peor de los casos se
promovera su extincion/exterminio.

De otra parte, Sousa Santos sostiene que el reconocimiento
de las debilidades e incompletudes reciprocas de cada cultura
es una condicién sine qua non de un didlogo transcultural.’®
Para la discusion que estamos realizando me parece clave par-
tir de este entendido. Ahora bien, este planteamiento no debe
hacernos perder de vista la colonialidad del poder y que histo-
ricamente las relaciones, por ejemplo entre los pueblos indige-
nas y la sociedad blanco-mestiza, han sido asimétricas, por lo
mismo habria que poner especial atencién a no caer de manera
ingenua en el denominado pluralismo juridico subordinado que
parte del reconocimiento de diferentes funciones, contextos y fi-
nes sociales de los distintos sistemas de justicia (en una aplica-
cién de la pluriculturalidad oficial) cuyo propésito es dar cabida
a la particularidad étnica pero no repensar la totalidad.'®

De otra parte, vale la pena tomar en cuenta ademas lo que
Sousa Santos denomina los dos imperativos transculturales de
la hermenéutica diatdpica: 1) De las diferentes versiones de una
cultura dada se debe escoger la que representa el mas amplio
circulo de reciprocidad, la que va més alla en el reconocimiento

'8 Boaventura de Sousa Santos, De la mano de Alicia. Lo social y lo
politico en la postmodernidad, Bogotd, Universidad de Los Andes/Siglo de
Hombre Editores, 1998, p. 360.

9 Catherine Walsh, Interculturalidad, Estado y Sociedad. Luchas (de)
coloniales de nuestra época, Quito, Universidad Andina Simoén Bolivar/
ABYA YALA, 2009, p. 175.

Anuario de Accion Humanitaria y Derechos Humanos

Yearbook on Humanitarian Action and Human Rights
ISSN: 1885 - 298X, 2009, Bilbao, pags. 61-72

del otro; 2) Los pueblos tienen el derecho a ser iguales siempre
que la diferencia los haga inferiores, pero tienen derecho a ser
diferentes cuando la igualdad los descaracteriza.2°

El primer imperativo aporta para entender que no hay cultu-
ras monoliticas, estaticas, congeladas en el tiempo y el espacio
sino que en su interior hay un movimiento dialéctico en el que
se aprecian continuidades, rupturas, tensiones, conflictos, etc.
Por lo mismo en medio de esa disputa interna es fundamental
fortalecer aquellas propuestas que amplian el circulo de recono-
cimiento al otro/a.

El segundo imperativo a mi modo de ver, intenta una res-
puesta a la tensién constante entre igualdad y diferencia en este
caso entre pueblos/culturas/nacionalidades, sin embargo me pa-
rece que resulta menos esclarecedor cuando esa tension entre
igualdad y diferencia se manifiesta al interior de una misma cul-
tura y cuando se entremezclan el caracter individual y colectivo
del ejercicio de derechos. Retomaré este punto cuando desarro-
lle la situacion de las mujeres indigenas victimas de violencia y la
respuesta de la justicia indigena.

Me parece que Guerrero también nos da pautas para apun-
talar relaciones interculturales al llamar nuestra atenciéon so-
bre lo que denomina como la colonialidad de la alteridad por la
cual, desde la matriz colonial de poder basada en el racismo, el
otro no solo que no es visibilizado, no existe, sino que inclusive
es despojado de humanidad y dignidad. Sostiene que una de las
consecuencias de la colonialidad de la alteridad ha sido la pree-
minencia de la vision esencialista de la identidad que no ve que
ésta es una construccion social e histéricamente situada y que
solo puede darse en la relacién no solo con nosotros mismos,
sino en el encuentro dialogal con los otros, con la diferencia,
pues no es posible la identidad sin la alteridad «el discurso del
poder plantea que uno de los mas graves problemas actuales
de la sociedad moderna, es la cuestion de la identidad, cuando
en realidad, el problema mas grave que afecta la sociedad es de
alteridad, nuestra incapacidad de encontrarnos y dialogar con

20 Boaventura de Sousa Santos, op. cit, p. 364-365.
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amor y respeto con la diferencia, como consecuencia de la im-
plementacién de una matriz colonial-imperial de poder, que ha
fracturado la posibilidad del encuentro con los otros...»?2!

Una lider indigena da cuenta de las implicaciones de un dia-
logo intercultural en los siguientes términos: «como culturas de-
bemos ser valoradas [...] las culturas tienen sus propios valores y
tenemos que valorar y compartir, porque como seres humanos
nadie somos un mundo aparte, todos llevamos o tenemos que
llevar también a las acciones con experiencias y compartiendo
conocimientos de lo que nos sirve, claro. De hecho, no pode-
mos decir todo es excelente ni tampoco todo es malo, debemos
ir aprendiendo lo que es beneficioso para las generaciones»?2.

Ahora bien, asi como afirmo que la construccion de relacio-
nes interculturales entre la justicia indigena y la justicia estatal no
es posible si no partimos del reconocimiento previo de la colonia-
lidad del poder, de la colonialidad de la alteridad, de la necesidad
de superar visiones esencialistas de la identidad, de ir mas alla de
un pluralismo subordinado, creo que es clave reconocer ademas
el caracter patriarcal de la mayor parte de culturas y sociedades,
en este caso tanto la indigena como la blanco-mestiza. Y cuando
digo patriarcal me refiero a aquella concepcién que se sustenta en
la superioridad de los varones y lo masculino y la inferioridad de
las mujeres y lo femenino y que se expresa en relaciones de poder
asimétricas que atraviesan lo politico, econémico, social y cultural.
En este sentido creo que dentro de las implicaciones de reconocer
las debilidades e incompletudes reciprocas de la justicia indigena
y la justicia ordinaria estd precisamente el reconocimiento de su
caracter patriarcal que se traduce en diversas formas de violencia
y discriminacion contra las mujeres.

3. Las «justicias» frente a la violencia y discriminacion
contra las mujeres

Ciertamente uno de los avances mas importantes en mate-
ria de derechos humanos de las mujeres en las Ultimas décadas

21 Patricio Guerrero, Corazonar. Una antropologia comprometida con
la vida. «Nuevas miradas desde Abya Yala para la descolonizacion del po-
der, del saber y del ser», Asunciéon, FONDEC, 2007, p. 54-56.

22 Participante lidereza indigena, en Marcelo Bonilla y Diego Yela,
Informacion sistematizada de los didlogos, Proyecto Didlogo de saberes
sobre los mecanismos y formas de resolucion de la violencia contra las
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ha sido su amplio reconocimiento en la normativa internacional
y nacional y la generalizada atencién y censura que la violencia
y discriminacién contra las mujeres ha suscitado en las agendas
publicas internacionales y nacionales.

En efecto, la Convencién Interamericana para prevenir, san-
cionar y erradicar la violencia contra la mujer (Convencién Be-
lem do Pard)?® parte del hecho comprobado de que la violen-
cia contra las mujeres es generalizada y las afecta mas alla de su
origen étnico/cultural, edad, clase social, religion, nivel educa-
tivo y otras condiciones.

En ese contexto define la violencia contra la mujer como
«cualquier accion o conducta basada en su género, que cause
muerte, dafio o sufrimiento fisico, sexual o psicolégico a la mu-
jer, tanto en el dmbito publico como privado».?* Es muy impor-
tante el sefalamiento expreso de los diversos ambitos en que
se puede ejercer la violencia contra la mujer, sobre todo el pri-
vado que durante décadas habia sido dejado fuera de la esfera
de proteccién de los derechos humanos. De hecho este instru-
mento senala explicitamente que las diversas formas de violen-
cia contra la mujer pueden tener lugar dentro de la familia, en
las relaciones interpersonales y en la comunidad.

Dentro de los deberes del Estado de caracter inmediato es-
tan?>: a) Abstenerse de cualquier acciéon o practica de violencia
contra la mujer; b) Actuar con la debida diligencia para prevenir,
investigar y sancionar la violencia contra la mujer; c) Incluir en la
legislacion interna normas para prevenir, sancionar y erradicar la
violencia contra la mujer; d) Adoptar las medidas juridicas que
impidan que el agresor continte ejerciendo diversas formas de
agresion; e) Modificar normativas o practicas juridicas o consue-
tudinarias que respalden la persistencia o la tolerancia de la vio-
lencia contra la mujer; f) Establecer procedimientos legales que
brinden efectiva proteccién y juicio oportuno en los casos de
mujeres victimas de violencia; g)Establecer mecanismos de ac-
ceso a la reparacion; h) Adoptar las disposiciones legislativas o
de otra indole que sean necesarias para hacer efectiva la Con-
vencion.

mujeres indigenas: Los casos de las provincias de Imbabura, Chimborazo y
Sucumbios, Universidad Andina Simén Bolivar, Quito, 2009, p. 93.

23 Ratificada por el Ecuador el 30 de junio de 1995.

24 Art. 1 de la Convencion Belem do Para.

25 Ver Art. 7 de la Convencién Belem do Para.
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En el Art. 9 de la Convencion Belem do Para se establece
que los Estados «tendran especialmente en cuenta la situacién
de vulnerabilidad a la violencia que pueda sufrir la mujer en ra-
z6n, entre otras, de su raza o de su condicion étnica...»

De manera complementaria la Convencién sobre la elimina-
cién de todas las formas de discriminacion contra la mujer (CE-
DAW)?¢ establece que los Estados Partes tomaran todas las me-
didas apropiadas para modificar los patrones socioculturales de
conducta de hombres y mujeres con miras a alcanzar la elimi-
nacién de los prejuicios y de las practicas consuetudinarias y de
cualquier otra indole que estén basados en la idea de inferiori-
dad o superioridad de cualquiera de los sexos o en funciones es-
tereotipadas de hombres y mujeres.2”

Entre los deberes de los Estados Partes de la CEDAW vale re-
saltar el de establecer la proteccién juridica de los derechos de
la mujer sobre la base de la igualdad con los hombres y garan-
tizar por conducto de los tribunales nacionales o competentes y
de otras instituciones publicas, la proteccion efectiva de la mujer
contra todo acto de discriminacion.?®

Respecto a la categoria tribunales nacionales o competentes,
es mi criterio que incluye a la justicia indigena reconocida cons-
titucional e internacionalmente, por lo mismo la proteccion juri-
dica a las mujeres contra la discriminacion también compete a
las autoridades indigenas.

Ahora bien, el abismo que aun existe entre la normativa y su
efectivo cumplimiento, sigue siendo un problema crucial en el
dmbito de los derechos humanos en general y de los derechos
de las mujeres en particular.

De hecho, cada vez es mas evidente que las mujeres victi-
mas de violencia encuentran serias dificultades de proteccién en
la administracion de justicia estatal. La Comision Interamericana
de Derechos Humanos elaboré en el afio 2007 un Informe sobre
el acceso a la justicia (estatal) para las mujeres victimas de vio-
lencia en las Américas en el que se constatan varios elementos
cruciales para entender la gravedad de este problema de dere-
chos humanos, entre los que destaco?®:

26 Ratificada por el Ecuador el 9 de noviembre de 1981.
27 Art. 5 literal a) de la CEDAW.
28 Art. 2 literal ¢) de la CEDAW.
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— Las muijeres victimas de violencia no logran un acceso ex-
pedito, oportuno y efectivo a recursos judiciales cuando
la denuncian, la gran mayoria de estos hechos permane-
cen en la impunidad quedando en desproteccion sus de-
rechos.

— Los Estados no cumplen de manera general con su obli-
gaciéon de actuar con la debida diligencia para prevenir,
investigar, sancionar y reparar los actos de violencia con-
tra la mujer. No basta la disponibilidad formal de recursos
judiciales sino que estos deben ser idéneos para remediar
las violaciones de derechos humanos denunciadas. Se
constatan las siguientes deficiencias: retrasos injustifica-
dos, vacios e irregularidades en las diligencias, falta de
recursos humanos y econémicos para realizar investiga-
ciones efectivas y judicializar y sancionar los casos, de ma-
nera particularmente critica en las zonas rurales.

— La ineficacia de los sistemas de justicia para procesar y
sancionar los casos de violencia contra las mujeres se ve
afectada mas aun por patrones socioculturales discrimi-
natorios que se expresan en considerarlos como casos
no prioritarios que deberian resolverse en el ambito pri-
vado, en la descalificacién a las victimas, el maltrato a
sus familiares, la falta de actuacién de pruebas clave, etc.
Asi mismo se evidencia que la policia particularmente no
cumple con su deber de proteger a las mujeres victimas
de violencia, en varios casos mujeres victimas de agresio-
nes mortales contaban con medidas cautelares de protec-
cién que no fueron adecuadamente supervisadas o imple-
mentadas.

— Existen una serie de obstaculos que dificultan la interpo-
sicion de denuncias de actos de violencia contra las mu-
jeres, entre ellos la victimizacion secundaria que pueden
sufrir las victimas, la falta de garantias judiciales para pro-
teger la dignidad y la seguridad de las victimas y de los
testigos durante el proceso, el costo econémico de los
procesos judiciales y la ubicacién geografica de las instan-
cias judiciales.

— No existen estadisticas a nivel nacional de casos de vio-
lencia contra las mujeres lo que se traduce en una invi-

2% Comisién Interamericana de Derechos Humanos, Acceso a /a justicia
para las mujeres victimas de violencia en las Américas, \Washington, OEA,
2007, p. vi-xiii.
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sibilizacion del problema y obstaculiza el desarrollo de po-
liticas publicas en el area judicial que respondan a la mag-
nitud y gravedad del problema.

— La violencia, la discriminacién y las dificultades para acce-
der a la justicia, afectan en forma diferenciada a las mu-
jeres indigenas y afrodescendientes que estan expuestas
al menoscabo de sus derechos por causa del racismo. Su-
fren varias formas de discriminacién combinadas, por ser
mujeres, por su origen étnico/racial y por condicién socio-
econdmica.

— La violencia y la discriminaciéon contra las mujeres toda-
via son hechos aceptados en las sociedades americanas,
lo cual se refleja en la respuesta y en el tratamiento de
casos de violencia por parte de los funcionarios de la ad-
ministracién de justicia y de la policia que configura una
sistematica impunidad y desproteccién.

Estos elementos nos dan cuenta de las severas falencias de la
justicia estatal frente a los casos de violencia contra las mujeres
en general y su agudizaciéon por el racismo que sufren las muje-
res indigenas que buscan la proteccién de la justicia estatal.

Una conclusion de los talleres realizados como parte del pro-
yecto de Didlogo de saberes (en adelante talleres de didlogos) es
precisamente que tanto en la justicia ordinaria como en la jus-
ticia indigena las mujeres no encuentran una adecuada protec-
cién frente a la violacion de sus derechos humanos.?©

En la justicia indigena, muchos casos de violacién, de acoso
sexual se resuelven por medio de una transaccion entre familias,
entre grupos, sin considerar a la mujer como sujeto de derechos
individuales también. Asi también las respuestas son similares
frente a casos de violencia fisica intrafamiliar como lo eviden-
cia una lider indigena, «creo que es necesario que se entre en
un proceso de cambio y también de lucha de las mujeres, por-
que ellas tendran que aprender a tomar decisiones, aprender a
resolver los casos en los que no se resuelva la agresion fisica por

30 Participante lidereza indigena en M. Bonilla y D. Yela, Informacion
sistematizada..., op. cit., p. 101.

31 Participante lidereza indigena, Ibid., p. 107.

32 Una critica a estas practicas se la puede encontrar en Gloria An-
zaldua, «Movimientos de rebeldia y las culturas que traicionan», en bell
hooks et al, Otras inapropiables, Madrid, edicion Traficantes de suefios,
2004, pp. 71-80.
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medio de la disculpa, la segunda oportunidad o por medios eco-
némicos»3'.

En muchos casos la subordinacién de las mujeres se sustenta
en la defensa de los valores comunitarios, de la diversidad cultural
y de los derechos como pueblos. Es precisamente en estos casos
cuando el imperativo propuesto por Sousa Santos de que tenemos
derecho a ser diferentes cuando la igualdad nos descaracteriza, se
gueda corto como respuesta a relaciones de poder asimétricas al
interior de una misma cultura. Pues en no pocos casos la cultura
propia puede imponer a sus integrantes subalternizados formas de
violencia y discriminacién en nombre del mantenimiento de los va-
lores y caracteristicas de su identidad cultural.3?

Al respecto es importante tomar en cuenta que la Comisién In-
teramericana de Derechos Humanos sostiene que «es de recono-
cimiento internacional que la conciliacién en casos de violencia in-
trafamiliar no es recomendable como método para resolver estos
delitos [...] al hacer este delito conciliable, el delito se vuelve sujeto
de negociacion y transaccion entre la victima y el victimario. La
conciliacion asume que las partes involucradas se encuentran en
igualdad de condiciones de negociacion, lo cual generalmente no
es el caso en el dambito de la violencia intrafamiliar».33

Asi como en la administracion de justicia estatal los casos de
violencia contra las mujeres no son considerados relevantes o
prioritarios en la justicia indigena (con excepciones que analiza-
remos mas adelante) se coincide con dicha vision. Refiriéndose a
la provincia de Chimborazo, una lider indigena afirma:

...yo si noto que hay bastante machismo en los compareros de
los cabildos de muchas comunidades, donde se investiga y consulta
el tratamiento que se le da a los problemas de violencia intrafamiliar.
Ellos lo que dicen es: «No, aquf casi no hay eso». Negando una reali-
dad que es general por decir lo menos y ademas ellos lo que hacen es
que las asambleas se dan para problemas grandes [...] de robo de ga-
nado, de linderos [...] pero no para el tema de violencia intrafamiliar.
[...] no toman en cuenta que de pronto eso si afecta a su comunidad
y a la armonia familiar» .34

33 Comision Interamericana de Derechos Humanos, Acceso a la justi-
cia..., op. cit., p. 70.

34 Participante lidereza indigena, en Marcelo Bonilla y Diego Yela, In-
formacion sistematizada... p. 113.
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En los talleres de didlogos se resaltaron dos experiencias in-
novadoras en Sucumbios y en Cotacachi en donde se ha com-
binado la formacién de promotores y promotoras indigenas del
buen trato o la buena convivencia y la creacién de normativas
internas (Ley del buen trato en Sucumbios y el Reglamento del
sumak kawsay3® y de la buena convivencia en Cotacachi).?® En
ambos casos la organizacién de las mujeres indigenas y su em-
poderamiento han sido clave para posicionar el problema de
la violencia contra la mujer y la violencia intrafamiliar como un
asunto prioritario que deber ser resuelto por la justicia indigena
de manera equitativa.

En el caso de las promotoras por el buen trato en las comuni-
dades indigenas de Sucumbios, su conocimiento sobre la Ley con-
tra la Violencia a la Mujer y a la Familia (Ley 103) y los derechos
humanos de las mujeres las han fortalecido y empoderado frente
a los agresores. Una lider indigena cuenta un caso en que una
mujer de su comunidad fue brutalmente golpeada por su esposo
y buscé su ayuda en calidad de promotora del buen trato. Ella le
ofrecié presentar el caso a la Asamblea. Antes de que ésta iniciara
el agresor se acercd a pedirle que arreglaran la situacién sin que
tenga que ir preso. En efecto, en la Asamblea firmaron un acta en
la que el agresor se comprometia a no volver a violentar a su es-
posa. De acuerdo a este relato, la amenaza de que en caso de no
cumplir tal acuerdo se le enviarfa a la carcel*” directamente con la
firma del presidente de la comuna, resulté efectiva para que no se
repitieran los actos de violencia.?®

Al parecer ha habido casos en los que esta amenaza se ha
concretado al decir de una funcionaria de la Comisaria de la

3> Buen vivir en quichua.

36 Participante lidereza indigena, Ibid, p. 114.

37 Esta practica ha sido implementada en Colombia por el Cabildo Ma-
yor y el Consejo de Justicia del Pueblo Inga de Aponte quienes resolvieron
que la sancién a dos de sus integrantes acusados de delitos de violacion el
primero y de violencia intrafamiliar e intento de asesinato el segundo seria
de seis anos de carcel por la gravedad de las infracciones. La Corte Cons-
titucional al resolver la tutela propuesta por la maxima autoridad de este
pueblo indigena, ordené que se reciba a los integrantes de la comunidad
en el Centro Penitenciario de Pasto, lo cual habfa sido inicialmente nega-
do por las autoridades carcelarias. Ver Corte Constitucional de Colombia,
Sentencia T-1026/08, www.corteconstitucional.gov.co

38 Participante lidereza indigena, en M. Bonilla y D. Yela, Informacién
sistematizada..., op. cit. p. 111-112.
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Mujer «...he tenido el apoyo de la FONAKISE a través de los de-
rechos humanos, quienes por peticiones y oficios a la sefiora co-
misaria han solicitado, de que a tal persona por ser reincidente se
le sancione y se le aplique el méximo de la pena. ;Por qué? Por-
que dentro de la respectiva comunidad ya hubieron reuniones, se
les ha dado una nueva oportunidad, han hecho un acuerdo. Si no
han cumplido ese acuerdo, en virtud de eso, han solicitado a los
derechos humanos de que sea la justicia, en este caso estatal, la
que se aplique y se le sancione a esa persona».3®

Al respecto creo que es aplicable a estos casos lo planteado
por Trujillo, «[tJodos los conflictos, cualquiera sea la materia y
cualquiera la importancia son de competencia de la autoridad
indigena, salvo aquellas para las que la misma autoridad indi-
gena competente decline su competencia y las remita al juez
estatal».40

En todo caso pareceria confirmarse lo que afirma Pequeno,
«[l]os procesos de organizacién de las mujeres, asi como el ac-
ceso a talleres, cursos y capacitaciones en derechos humanos
y derechos de las mujeres parecieran ponerlas en un nuevo pie
de lucha: les permite defender su integridad y exigir respeto.
Lo interesante es que, pese a apelar a una logica universalista
y eurocentrista, el discurso de los derechos se torna en una he-
rramienta estratégica para defenderse, sin sentir, por lo menos
aparentemente, que se estd transgrediendo de manera com-
pleta el orden comunitario».*'

Redundando en esta idea tenemos que uno de los compro-
misos asumidos por el Mandato de la | Cumbre continental de
mujeres indigenas*? dice «[flormarnos e informarnos en el co-

39 Participante de la Comisarfa de la Mujer y la Familia, en Marcelo
Bonilla y Diego Yela, op cit., p. 93.

40 Julio César Trujillo, «Plurinacionalidad y justicia indigena», Derechos
del Pueblo, No. 171, Quito, CEDHU, junio de 2009, p. 5.

41 Andrea Pequeno, «Violencia de género y mecanismos de resolu-
cién comunitaria en comunidades indigenas de la sierra ecuatoriana», en
Miriam Lang y Anna Kucia, comp., Mujeres indigenas y justicia ancestral,
UNIFEM, Quito, 2009, p. 87.

42 Esta Cumbre se desarrollé en Puno-Pert del 27 al 28 de mayo de
2009. Contd con la participacién de mas de tres mil quinientas mujeres
indigenas. Este encuentro se enmarcé en la Cuarta Cumbre Continental de
Pueblos y Nacionalidades Indigenas del Abya Yala.
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nocimiento de los instrumentos internacionales que defienden
los derechos humanos y colectivos de los pueblos indigenas y en
particular de las mujeres». Mencionan al inicio de este mandato
gue uno de sus propositos es «buscar alternativas para eliminar
la injusticia, la discriminacion y la violencia contra las mujeres, el
machismo y volver a las formas de respeto mutuo y arménico en
la vida planetaria...»

Al respecto me parece importante apuntar que el conoci-
miento y uso por parte de mujeres indigenas de instrumentos
internacionales de derechos humanos de las mujeres y/o de la
normativa nacional de proteccion contra la violencia contra la
mujer y la familia o las iniciativas de poner por escrito regla-
mentos, leyes o estatutos de los pueblos indigenas que inclu-
yan la proteccién contra la violencia y discriminacion a las muje-
res, no deberian ser considerados per se como una adhesion al
discurso eurocentrista de derechos humanos y una traiciéon a los
derechos colectivos de los pueblos indigenas. Me parece que es-
tas practicas impulsadas basicamente por las mujeres indigenas
organizadas muestran esa posibilidad de aprender de otras cul-
turas y sistemas normativos y tomar aquello que cobra sentido
precisamente para enriquecer su propia cultura, sistema juridico
y de justicia. Méas aun considerando el posicionamiento subal-
terno de la mayor parte de mujeres al interior de los pueblos in-
digenas (al igual que en la mayor parte de culturas y sociedades
occidentales). Pienso ademds que estas practicas se inscriben en
la l6gica alternativa impulsada por varias mujeres indigenas en
América Latina que tal como lo resené en parrafos anteriores
combina la lucha por el reconocimiento y respeto de los dere-
chos colectivos de los pueblos indigenas, entre ellos el derecho
a ejercer sus formas de justicia en base a su normativa propia y
la lucha porque la justicia indigena se transforme para brindar
una efectiva proteccién a las mujeres contra la violencia y discri-
minacién al interior de sus comunidades, tarea que en general
aun esta pendiente.

Esta afirmacion se ve confirmada por la Declaracion del En-
cuentro Internacional de Mujeres Indigenas en Quito-Ecuador
del 24 al 28 de octubre de 2008 que entre sus recomendaciones
incluye las siguientes:

43 Declaracion del Encuentro Internacional de Mujeres Indigenas en
Quito-Ecuador, en Miriam Lang y Anna Kucia, comp., Mujeres indigenas y
justicia ancestral, UNIFEM, Quito, 2009, p. 242.
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Exigimos que se fortalezca el sistema de justicia ancestral en
nuestros paises y que se reconozcan sus resoluciones por parte de la
justicia ordinaria. Pedimos que los estados tomen las medidas adecua-
das para garantizar el desenvolvimiento institucional de la justicia an-
cestral. No se trata de crear nuevas estructuras judiciales paralelas a
las tradicionales en las comunidades con el objetivo de fortalecer el
acceso a la justicia, tales como mediadores comunitarios, juzgados
comunitarios, etc., sino de reconocer las competencias, jurisdiccion
y sabiduria de las autoridades indigenas que han mediado y resuelto
conflictos tradicionalmente.

Al mismo tiempo, exigimos que las autoridades indigenas
responsables de la aplicacion de la justicia ancestral revisen las
formas de resolucién de casos de violencia contra las mujeres,
incluyendo violencia fisica, psicologica, sexual, pago de alimen-
tos, adulterio, conflictos de herencia, acceso a la tierra e impedi-
mentos de la participacién de las mujeres, y hagan participes a
las mujeres indigenas organizadas en este proceso.*

Lo que alin me parece que tendria que ser fortalecido es un
mayor conocimiento sobre los sistemas de justicia indigena en
su diversidad, entender cémo se expresan en la practica princi-
pios como el de la equidad, la complementariedad, la compen-
sacion, el buen vivir. De qué manera estos principios pueden
enriquecer una concepcion de justicia y de derechos huma-
nos interculturales y cdmo pueden aportar respuestas efectivas
para el caso concreto de la violencia y discriminaciéon contra las

muyjeres.

De hecho, de lo debatido en los talleres de didlogos se apre-
cia que existen experiencias de coordinacién entre la justicia in-
digena y la justicia estatal particularmente en el caso de algu-
nas comunidades indigenas de Sucumbios en las que se valora
la presencia de la Comisaria de la Mujer como autoridad que
llega a brindar capacitaciones sobre violencia, género y derechos
humanos a los promotores/as del buen trato.** No obstante, es
evidente que esta coordinacion no ha sido de doble via, pues ha
enfatizado en la capacitacién hacia los y las promotores/as in-
digenas del buen trato pero no ha comprendido la difusion y
capacitacion sobre conocimientos y practicas de la justicia indi-
gena que pudieran enriquecer a la justicia estatal.

44 Participante lidereza indigena en Marcelo Bonilla y Diego Yela, op.
cit, p. 108.
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En los debates desarrollados en los talleres de didlogos se
planted la posibilidad de crear Comisarias de la Mujer Intercul-
turales en zonas rurales con funcionarios/as que hablen las len-
guas indigenas asi como a la par fortalecer la proteccién a las
mujeres contra la violencia al interior de las jurisdicciones indi-
genas.*

Si bien el reconocimiento constitucional del Ecuador como
un Estado plurinacional e intercultural implica la obligacién de
que este caracter se vea reflejado en toda la institucionalidad es-
tatal, resulta urgente que la Corte Constitucional que tiene en-
tre sus funciones el control de constitucionalidad de las decisio-
nes de las autoridades indigenas incorpore en su composicion
la diversidad étnica y en su quehacer una interpretacién juridica
intercultural. Tal como afirma Grijalva, «[e]l constitucionalismo
plurinacional no puede ser sino profundamente intercultural,
puesto que a él le corresponde constituirse en el dmbito de rela-
cion igual y respetuosa de distintos pueblos y culturas a efectos
de mantener las diferencias legitimas, eliminar o al menos dismi-
nuir las ilegitimas, y mantener la unidad como garantia de la di-
versidad».46

Conclusiones

En este articulo he afirmado que el reconocimiento cons-
titucional e internacional de la justicia indigena es un avance
importante asi como también el reconocimiento de derechos
humanos de las mujeres que buscan protegerlas contra la dis-
criminacion y violencia generalizada que sufren en las diversas
culturas. Asi mismo he presentado evidencias de que tanto la
justicia indigena como la justicia ordinaria presentan graves fa-
lencias al momento de resolver casos de violencia contra las mu-
jeres. He resaltado el rol de las mujeres indigenas organizadas
que en diversos paises de América Latina han logrado superar
la dicotomia entre el relativismo cultural y el discurso liberal uni-
versalizante que desconoce los derechos colectivos de los pue-
blos indigenas, combinando una lucha por los derechos de su
pueblos y por los cambios necesarios al interior de estos para
garantizar los derechos de las mujeres indigenas. Asi mismo he
planteado que la posibilidad de generar relaciones intercultura-

45 Ibid., p. 109.
46 Agustin Grijalva, op. cit., p. 52.
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les entre las justicias pasa por reconocer la colonialidad del poder
y de la alteridad asi como el caracter patriarcal de nuestras cultu-
ras y sociedades como obstaculos que deben ser superados. Tam-
bién he defendido la necesidad de entender la identidad como
una construccion histérica cambiante y de asumir las debilidades
y carencias reciprocas de las diversas culturas a fin de que el dia-
logo se concrete entre diferentes pero iguales en valor y dignidad
sin que ninguna de las culturas sea vista como modelo del ideal
a ser alcanzado sino que la relacién intercultural permita un en-
riguecimiento mutuo a partir de los valores de las otras culturas
que presentan un mayor reconocimiento del otro y la otra.

El reto de construir relaciones interculturales entre la justi-
cia indigena vy la justicia estatal es realmente enorme, méas aun
cuando se incorpora a este debate no solo la diversidad cultural
y étnica sino la de género. Dar respuesta a este desafio requerira
un debate abierto, amplio y sostenido que recién esta dando los
primeros pasos pero que anuncia transformaciones.

«...se viven épocas de cambio que han propiciado el surgimiento de
mujeres indigenas que estan luchando por el cambio de estas visiones
patriarcales, buscando una profunda transformacion social que elim-
ine el racismo, la discriminacion, las inequidades y construya otra so-
ciedad, la sociedad de la paz y el desarrollo equitativo intercultural
para todas y todos».4
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The «rights turn» in refugee protection: an analysis
of UNHCR'’s adoption of the human rights based approach
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Abstract

In this article, the significance of UNHCR's adoption of the
«human rights-based approach» (HRBA) for refugee protec-
tion and assistance in camp settings is analysed. The value of
the HRBA in humanitarian action is questioned, for refugees
and humanitarian organizations alike. Given the absence of ac-
countability for the human rights of refugees, it is argued that
these rights are rendered meaningless in practice. To have full
meaning, rights must be accompanied by remedies. This re-
quires accountability mechanisms and the allocation of respon-
sibility for violations of refugees’ rights. Furthermore, where
rights are selectively and uncritically applied in camp settings,
the result may not be conducive to refugee protection or even
to durable solutions. It is argued that the current western vision
of rights is not necessarily appropriate in all refugee settings,
and that it may be time to adopt a more dialogical approach to
‘rights’, such as that advocated by the notion of «tactical hu-
manismy».
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Resumen

En este articulo se analiza la importancia de la adopcién por
parte de ACNUR de un «enfoque basado en los derechos huma-
nos» (HRBA, por sus siglas en inglés) para la proteccion de los re-
fugiados y la asistencia en los campos. Se cuestiona el valor del
HRBA en la accion humanitaria tanto para los refugiados como
para las organizaciones humanitarias. Dada la ausencia de res-
ponsabilidad hacia los derechos humanos de los refugiados, se
argumenta que, en la practica, estos derechos carecen de sig-
nificado. Para tener un significado pleno, los derechos deben ir
acompanados de soluciones. Esto Ultimo exige mecanismos de
compromiso y distribuir la responsabilidad por las violaciones de
los derechos de los refugiados. Ademas, en el caso en que los
derechos se aplican de forma selectiva y sin sentido critico en los
campos, el resultado podria no dar lugar a la proteccién de los re-
fugiados o ni siquiera a soluciones duraderas. Se defiende que la
vision occidental actual de los derechos no es necesariamente la
apropiada en todos los campos de refugiados y que podria llevar
tiempo adoptar un enfoque més dialogico hacia los ‘derechos’,
como el defendido por el concepto del «humanismo tactico».

Palabras clave: enfoque basado en los derechos, asistencia
humanitaria, ACNUR, refugiados, politica sobre los refugiados,
derechos humanos, proteccion, soluciones duraderas.
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Introduction

Although there is no single definition of a «human rights-
based approach» (HRBA), it is commonly understood as ‘a con-
ceptual framework for the process of human development that
is normatively based on international human rights standards
and operationally directed to promoting and protecting human
rights.”" As UN agencies began adopting this approach in the
late 1990s and early 2000s, it also became the underlying ideal
behind UNHCR’s programming and implementation of assist-
ance and protection for refugees.

The move from a needs-based to a rights-based approach
to assistance in the late 1990s and early 2000s was widely be-
lieved to contribute to the dignity of refugees as beneficiaries
of humanitarian assistance.2 Where the needs-based approach
permits a view of assistance as charity, a human rights-based
approach conceives of beneficiaries as «rights-holders». In-
stead of helpless victims, they are perceived as responsible ac-
tors who should be involved in decisions that affect them.? The
rights-based discourse approaches refugees in a less sentimental
and paternalistic, more egalitarian and empowering way than
the needs-based discourse.# Moreover, where needs-based ap-
proaches common to the relief sector tended to focus only on
immediate and basic needs, the human rights-based approach
considers economic, social and cultural rights as indivisible from
civil and political rights. Civil and political rights, which were
generally unconsidered in humanitarian assistance, were thereby
pulled into the realm of humanitarian action.>

As of late, however, questions have begun to arise about
the value and potential of the human rights-based approach in
bringing about meaningful change for the beneficiaries of de-
velopment interventions.® Following from the growing experi-

' Robinson, Mary (2001) cited in Nyamu-Musembi, Celestine and
Cornwall, Andrea (2004): «What is the «rights-based approach» all
about? Perspectives from international development agencies», IDS Work-
ing Paper 234, p. 13.

2 See, for example, Harrell-Bond, Barbara, «Can Humanitarian Work
with Refugees be Humane?» Human Rights Quarterly, 24, 2002, pp. 51-85.

3 Posner, Michael. and Clancy, Deirdr, «A Human Rights-Based Ap-
proach to Refugee Assistance», Human Rights First, New York, 2005.
http://www.humanrightsfirst.org/intl_refugees/regions/approach_refug-
ess.pdf, accessed 23 Jul 2009.

Anuario de Accion Humanitaria y Derechos Humanos

Yearbook on Humanitarian Action and Human Rights
ISSN: 1885 - 298X, 2008, Bilbao, pags. 73-90

ence of the United Nations High Commissioner for Refugees
(UNHCR) with the rights-based approach in its own work, the
theoretical and practical limits of this approach to humanitarian
action and refugee assistance are also becoming apparent. By
focusing on UNHCR's implementation of the HRBA in refugee
camps settings, this article analyses the implications of the ap-
proach. It brings to the fore a number of theoretical and practi-
cal consequences of the HRBA, both for refugees and for refu-
gee-assisting organisations.

Some of the problems identified, such as the gap between the
promise of rights and accountability for those rights, render rights
meaningless in practice and may weaken the credibility of the
rights-regime itself. On another level, UNHCR's selective, western-
oriented take on human rights may clash with communal prac-
tices or «traditions» and undermine social mechanisms that serve
to maintain safety and harmony within the camps. By neglecting
cultural and communal factors, a one-sided rights focus can un-
dermine rather than strengthen protection—particularly from the
point of view of refugees’ personal security. Lastly, an uncritical and
incomplete emphasis on rights can potentially reduce refugees’
chances of finding sustainable, durable solutions to their plight.

These risks and dilemmas will be discussed in detail below.
They present credible reasons to be sceptical of what the HRBA
can achieve in refugee settings as it is currently applied, and of
its potential to contribute to the lives of refugees or the quality
of humanitarian assistance.

1. UNHCR’s adoption of the human rights-based approach

The United Nations (UN) has drawn attention to the fun-
damental importance of human rights from the moment of

4 Slim, Hugo, «Not Philanthropy But Rights: Rights-Based Humanitari-
anism and the Proper Politicisation of Humanitarian Philosophy in War»,
Humanitarian Practice Network Conference Paper, February 2001. Over-
seas Development Institute, London.

> Development Research Centre on Migration, Globalisation & Pov-
erty, «Rights-based Policies and Forced Migrants». Briefing No. 8, January
2007.

6 Cornwall, Andrea and Nyamu-Musembi, Celestine, «Putting the
‘rights-based approach’ to development into perspective». Third World
Quarterly 25, 8, 2004, pp. 1415-1437.
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its founding. The preamble of the 1945 UN Charter highlights
‘reaffirm[ing] faith in fundamental human rights, in the dignity
and worth of the human person, in the equal rights of men and
women and of nations large and small as one of the main pur-
poses of the UN. A large body of international human rights law
has developed and taken shape under its auspices, and various
UN sub-organs have been charged with the monitoring and im-
plementation of different human rights treaties. In 1997, UN Sec-
retary General Kofi Annan re-emphasized the position of human
rights as pivotal to the United Nations system as a whole when he
called on UN agencies to integrate human rights into all of aspects
their programming.” The same year, he held a speech in which he
called for ‘a reorientation of the UN’s mission to reflect the realisa-
tion of human rights as the ultimate goal of the UN'.8

In line with Annan’s request, UN agencies began to «main-
stream» human rights into their programming. Between the late
1990s and early 2000s, many organizations adopted what be-
came known as a human «rights-based approach». While the no-
tion of rights in the context of development activities and even the
right to development were much older, it was not until the late
1990s that the term «rights-based approach» became part of the
lingua franca of development discourse.? As Annan’s request was
implemented by agency after agency, by 2005 rights-based action
had gained enough ground to be identified as ‘a new orthodoxy
in humanitarian and development action’.'® With very few ex-
ceptions and little perceptible reservation, it was embraced by UN
agencies, development and humanitarian organizations.

7 United Nations General Assembly, «Renewing the United Nations:
A Programme for Reform. Report of the Secretary-General» Fifty-first ses-
sion. Agenda item 168, A/51/950. UNGA, 1997, New York.

& UNDG, cited in Nyamu-Musembi, Celestine and Andrea Cornwall,
op. cit, 2003, p. 15.

2 Nyamu-Musembi, Celestine and Andrea Cornwall, op. cit.

10 Muggah, Robert, «Distinguishing Means and Ends: The Counterin-
tuitive Effects of UNHCR's Community Development Approach in Nepal»
Journal of Refugee Studies, 18, 2, 2005, pp. 151-164. p. 155.

" Kenny, Karen, «When Needs are Rights: An Overview of UN Efforts
to Integrate Human Rights in Humanitarian Action». Occasional Papers.
The Thomas J. Watson Jr. Institute for International Studies. Brown Univer-
sity, Providence, 2000.

2 Bakewell, Oliver, «Community Services in Refugee Aid Programmes:
A Critical Analysis» Working Paper No. 82. New Issues in Refugee Re-
search. UNHCR, Geneva, 2003.
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Unlike the development-minded sister-organizations within
the UN system, such as the United Nations Development Pro-
gramme (UNDP) or United Nations Children’s Fund (UNICEF),
humanitarian and relief-oriented UN agencies like UNHCR were
not front-runners in the adoption of the human rights-based
approach. At the dawn of the 21st century, UNHCR still lacked
a specific process for identifying the possible implications of in-
tegrating human rights into its work, and a clear organizational
vision on human rights. Human rights policy was only selectively
applied and UNHCR's operations in various countries, like Co-
lombia, presented evidence of the persistence of a needs-based
approach.’ According to Bakewell, the needs-based approach
still constituted UNHCR's primary mode of assistance provision
as late as 2003.12

In 2006, UNHCR stated that its human rights focus was
‘founded in Article 55 of the UN Charter which commits the
UN to promote «universal respect for, and observance of, hu-
man rights and fundamental freedoms for all without distinc-
tion as to race, sex, language or religion'.* Although UNHCR
claims that its mandate for international protection means that
international law has always formed the conceptual framework
informing its work and assistance activities,’* human rights
standards were not incorporated into its trainings of protection
officers until 1995."> From 2004 onwards, the term begins to
appear sporadically in policy documents addressing specific ar-
eas of UNHCR's work.'® Recently, the rights-based approach was
explicitly recognized as the framework for its programming,’”

13 UNHCR, Practical Guide to the Systematic Use of Standards & Indica-
tors in UNHCR Operations, 2nd Edition. UNHCR, Geneva, 2006b, p. 17.

14 UNHCR, Handbook for the Protection of Women and Girls, First
Edition. UNHCR, Geneva.

15 Kenny, Karen (2000), op. cit. 2008a.

16 Brief mention of the RBA is made, for example, in UNHCR's (2004)
HIV Aids and Refugees. UNHCR's Strategic Plan 2002-2004 and (2005)
Handbook for Planning and Implementing Development Assistance for
Refugees (DAR) Programmes.

17 See UNHCR, Agenda for Protection, Third Edition, UNHCR, Geneva
and UNHCR (2006) Practical Guide to the Systematic Use of Standards and
Indicators in UNHCR Operations, 2nd Edition, UNHCR, Geneva, 2003.
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and in 2007, UNHCR's endeavour to integrate the HRBA into its
work was officially endorsed by the Executive Committee (EX-
COM) when it called for the use of the rights-based approach
to underpin all UNHCR's strategies and actions.'® The follow-
ing year, it urged UNHCR, its implementing partners and States
to adopt a rights- and community-based approach in engaging
with persons of concern.'®

The move from a needs-based to a rights-based approach is
not insignificant for the provision of humanitarian assistance. By
emphasising that beneficiaries are rights-holders, the HRBA ap-
pears to imply that refugees have a «right to assistance». Al-
though this idea is controversial at best, it is not new in humani-
tarian circles. In 1998, long before its adoption of the HRBA,
UNHCR already framed different components of humanitarian
assistance as important elements of protection, basing these
claims on the language of rights:

‘While the management of large-scale relief programs was not en-
visaged by UNHCR's Statute, the provision of assistance has come to
play an important role in the organization’s efforts to fulfil its mission.
Food, shelter, health care and other forms of assistance are essential
to the survival and safety of displaced populations, and constitute a
vital form of human rights protection in their own right, especially in
situations where civilian populations are subject to deliberate depriva-
tion—including starvation—by the parties to the conflict.’°

Kofi Annan adopted a similar stance when he stated that a
rights-based approach ‘[d]escribes situations not simply in terms
of human needs, or developmental requirements, but in terms
of society’s obligations to respond to the inalienable rights of
individuals, empowers people to demand justice as a right, not
as a charity, and gives communities a moral basis from which to
claim international assistance when needed’.?!

8 UNHCR Executive Committee, Conclusion on Children at Risk, 5
October 2007, No. 107 (LVIII), 2007, para (b)(x).

19 UNHCR Executive Committee, General Conclusion on International
Protection, 10 October 2008, No. 108 (LIX), 2008.

20 UNHCR. UNHCR Strategy Towards 2000, UNHCR Refworld, 1998,
available at: http://www.unhcr.org/refworld/docid/3ae6b31c38.html, ac-
cessed on 26 March 2009. See also Gilber, G. (1998). «Rights, Legitimate
Expectations, Needs and Responsibilities: UNHCR and the New World Or-
der», International Journal of Refugee Law, 10, 3, pp. 349-388., p. 360.

21 UN Secretary-General 1998, cited in Nyamu-Musembi, Celestine
and Cornwall, Andrea, op. cit, 2004, p. 13.
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The existence of a «right to humanitarian assistance» has
also been endorsed by the International Federation of Red
Cross and Red Crescent Societies (IFRC). Its Code of Con-
duct, which applies to all IFRC branches and was voluntarily
signed by 480 other national and international humanitarian
NGOs around the world,?? names the «humanitarian impera-
tive» as its first operative principle. In the explanatory text,
the Code states that: ‘The right to receive humanitarian assist-
ance, and to offer it, is a fundamental humanitarian principle
which should be enjoyed by all citizens of all countries.’?3 This
principle was elaborated by participants to the Sphere Project,
which formulates minimal standards for humanitarian assist-
ance on the basis of a rights-based approach. The core belief
underlying the project is that disaster-affected people have the
right to a life with dignity, and therefore a right to humanitar-
ian assistance. The minimum levels of assistance to which they
are entitled by virtue of this right are expressed as the Sphere
standards.?*

The specific make-up of UNHCR's HRBA cannot be derived
from a standard interpretation of the approach as applied by
other UN agencies. As Cornwall and Nyamu-Musembi note,
the term «rights-based approach» is subject to many different
interpretations, methodologies and practices both within and
across agencies.?> Although the complexity of humanitarian
and organizational policy implies that policy statements cannot
and should not be taken as conclusive for the normative influ-
ence of rights upon its work, a cursory glance at UNHCR's rhet-
oric does reveal some of the idiosyncrasies of UNHCR's interpre-
tation of the HRBA. Even if not applied consistently between or
within field offices, these documents do bear some correlation
to the policies that are implemented in specific refugee camp
settings.

22 Code of Conduct for the International Red Cross and Red Crescent
Movement and NGOs in Disaster Relief.

List of signatories http:/Avww.ifrc.org/cgi/pdf_disasters.pl?codeconduct_
signatories.pdf, accessed 01 August 2009.

23 Available online at: http:/Awww.ifrc.org/publicat/conduct/code.asp,
accessed on 01 August 2009.

24 Dufour, Charlotte, Véronique de Geoffroy, et al., «Rights, Standards
and Quiality in a Complex Humanitarian Space: Is Sphere the Right Tool?»
Disasters 28, 2, 2004, pp. 124-141.

25 Cornwall, Andrea and Celestine Nyamu-Musembi, op. cit., p. 1425.
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Various documents now set out UNHCR's understanding of
the HRBA. In a recent confirmation of its use of human rights as
the basis for its planning and implementation of protection and
programme activities for refugees and other persons of concern,
UNHCR—expanding and adapting Mary Robinson’s 2001 defini-
tion—described the human rights-based approach as

‘a conceptual framework that integrates the norms, standards
and principles of the international human rights system into the poli-
cies, programmes and processes of development and humanitarian
actors. It therefore focuses on both procedures and outcomes... A
rights-based approach is founded on the principles of participation
and empowering individuals and communities to promote change
and enable them to exercise their rights and comply with their duties.
It identifies rights-holders (women, girls, boys and men of concern)
and duty-bearers (principally the State and its agents), and seeks to
strengthen the capacities of rights-holders to make their claims and
of duty-bearers to satisfy those claims. This requires an attitudinal
shift in how we work with and for persons of concern: They are no
longer viewed as beneficiaries of aid, but as rights-holders with legal
entitlements.’26

Connecting the HRBA to its mandate, UNHCR defines «pro-
tection» in a way that includes not only physical security but ref-
ugees’ rights under international refugee, humanitarian and hu-
man rights law:

‘Protection, which includes physical security and the restoration
of human dignity, involves supporting communities to rebuild their
social structures, realize their rights, and find durable solutions. Pro-
tection encompasses all activities aimed at ensuring that women,
girls, boys and men of all ages and backgrounds have equal ac-
cess to and can enjoy their rights in accordance with the letter and
spirit of the relevant bodies of law, including international refugee
law, international human rights law and international humanitar-
jan law.?7

Consequently, UNHCR emphasizes that believes that all
its practices should contribute to the realization of refugees’
rights.28 Increasingly, its assistance and protection activities are
being framed in the language of rights. The growing integration

26 UNHCR, op. cit,, 2008, p. 16.

27 UNHCR, UNHCR Manual on a Community-based Approach in UN-
HCR Operations, First Edition. Geneva, United Nations High Commissioner
for Refugees, 2008, p. 11.

28 UNHCR, Operational Protection in Camps and Settlements: A Ref-
erence Guide of Good Practices in the Protection of Refugees and Other
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of the HRBA into UNHCR'’s work since the mid-2000s is reflected
by changing discourse on humanitarian assistance and increas-
ing reference to human rights norms —and legal texts— in its
policy documents. More than just a normative background to its
work, rights are referred to in a strongly legalistic sense and staff
are encouraged to draw on applicable conventions and treaties
to make policy choices.

The responsibility for upholding human rights is seen, first
and foremost, as a State responsibility, and UNHCR policy docu-
ments unanimously identify States as the primary duty-bearers.
Refugees themselves are also identified as duty-bearers, who
have an important role to play in contributing to the realisa-
tion of rights within their communities.?® UNHCR's Manual on
a Community-based Approach in UNHCR Operations (hereafter
the Manual),? stresses the importance on refugee participation
and community and individual empowerment. Refugee empow-
erment is dually aimed at strengthening their compliance with
rights and duties, and at enabling refugees to make claims and
governments to meet their obligations. While the Manual rec-
ognizes that there can be not one interpretation of the rights-
based approach as all field contexts and refugee situations are
different, it encourages refugee participation in decision-mak-
ing, and advocates that they are to be treated as partners rather
than beneficiaries.

Lastly, UNHCR acknowledges that it, too, has an important
role within this approach and framework, and its manuals cor-
respondingly set out specific responsibilities of the organiza-
tion and its staff. Although UNHCR has also identifies itself as a
duty-bearer, it limits its own obligations to the supervisory and
«enabling» level:

‘[Ultilizing a rights-based approach requires UNHCR, as a duty-
bearer, to work towards the enjoyment of these rights by persons of
concern, by capacity-building measures assisting governments in ful-
filling their human right obligations and where necessary to protect
fundamental human rights by direct assistance measures..."3!

Persons of Concern. Geneva, United Nations High Commissioner for Refu-
gees, 2006a.

29 UNHCR, op. cit,, 2006a, p. 18.

30 UNHCR, op. cit.,, 2008.

31 UNHCR, op. cit,, 2006a, p. 18.
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The HRBA, from UNHCR's point of view, entails four specific
activities: (1) understanding the structural causes of non-reali-
zation of rights; (2) assessing and developing the capacities of
rights-holders to claim their rights, and of duty-bearers to up-
hold them; (3) monitoring and evaluating programs according
to human rights standards and principles; (4) informing pro-
gramming and policy design on the basis of the recommenda-
tions of international bodies.3?

The policy descriptions above show how UNHCR defines the
HRBA approach, assigns responsibilities for rights, and has be-
gan to change its policies through increasing reflection of legal
human rights norms. On the surface, it seems like an unambigu-
ously positive development. To fully understand the HRBA, how-
ever, we need to look further than policy statements emanating
from UNHCR Headquarters. In the following section, the mean-
ing of the HRBA is addressed from a theoretical perspective that
considers the relationship between rights, responsibility and ac-
countability. It is followed by an assessment of the practical im-
plications of the approach, based on examples from specific ref-
ugee situations on the ground.

2. The accountability gap in refugee assistance

To have full impact, the shift towards rights in refugee pro-
gramming must go further than a change in discursive practice
alone. Rights have /egal value, entailing that when they are vio-
lated, claims may be made by the rights-holder. This, in turn,
demands aligning responsibility for rights and the availability of
accountability mechanisms. As Grabska points out, ‘[rlights pro-
vide a legal component that points to the institutional duty to
protect, respect, fulfil and safeguard them.’3> When methods
for holding rights violators do not exist to match claims of viola-
tions, ‘claims lose meaning’.3*

Ordinarily, the parties responsible for international law—and
therefore also for refugee rights—are States. Refugee camps,

32 UNHCR, op. cit.,, 2006a, p. 17.

3 Grabska, Katarzyna, «Who Asked Them Anyway? Rights, Policies and
the Wellbeing of Refugees in Egypt», Development Research Centre on Migra-
tion, Globalisation and Poverty, University of Sussex, Brighton., 2006, p. 12.

34 Uvin 2004, p. 131 cited in Cornwall, Andrea and Nyamu-Musembi,
Celestine, op. cit., 2004, pp. 1417-1418.
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after all, are located on State territory. By attaining refugee sta-
tus, refugees gain legal access to this territory, and theoretically
to the corresponding entitlements that accrue from the regime
of refugee protection. Of course, access to entitlements on pa-
per does not automatically imply that rights are met in practice.
Even when these States may have signed onto other interna-
tional human rights instruments, they often lag behind in imple-
mentation. Many human rights instruments, particularly those
focusing on economic, social and cultural rights, contain ‘pro-
gressive implementation’ clauses that allow States to gradually
improve their conduct as they gain the means to do so. Most
refugee-producing and refugee-receiving countries are among
the poorest in the world, and are in no position to assume re-
sponsibility for the protection of refugees. The existence of a
‘right’, therefore, does not necessarily translate to immediate
positive action by States. General human rights treaties aside,
many developing refugee hosting countries that host large num-
bers of refugees, such as Bangladesh, Jordan, Pakistan, Nepal
and Thailand, have not ratified the 1951 Convention Relating
to Refugees.> This implies that apart from non-refoulement—a
principle elevated to the status of customary international law—
refugees in these countries may not even legally have the rights
contained in the 1951 Convention.

In its role of «enabling» and «facilitating» State respect for
refugee rights, UNHCR tries to enhance respect for refugees’
rights in such countries by encouraging states to ratify the rel-
evant conventions, and to fulfil the legal obligations that fol-
low from the conventions that have already been ratified. This is
generally done through advisory functions and lobbying. While
UNHCR has had notable successes in this area, when faced with
strong State resistance its ability to bring about real change is
inherently limited. In 2003, Bakewell warned that the adop-
tion of the rights-based approach might remain at the level of
rhetoric, failing to lead to fundamental transformations in the
relationship between aid agencies and those they serve.3¢ Any
shift in programming that might take place, he cautioned, is

35 For the complete list of signatories of the 1951 Convention and
1967 Protocol as of October 2008, see: http://www.unhcr.org/protect/
PROTECTION/3b73b0d63.pdf, accessed 16 April 2008.

36 Bakewell, Oliver, op. cit., 2003.
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likely to be highly circumscribed and might well be resisted by
the policy framework of host and donor governments. Indeed,
UNHCR’s attempts to bandage States’ neglect or violation of
their responsibilities towards refugees under international law
through assistance provision are restricted by the willingness of
the same states to allow it access, and of others to fund its ini-
tiatives. Efforts to lobby effectively for the ratification of or com-
pliance with international and regional conventions and treaties,
thereby acting as a catalyst to facilitate the implementation of
policies regarding refugees and others of concern in a way that
is consistent with the international human rights obligations of
states, are continually confronted with the need to remain on
good standing with States. The souring of relations with refu-
gee host States could result in a loss of assistance or access priv-
ileges for UNHCR.

When considered in light of its actual responsibilities in
camps, however, one might begin to wonder how meaning-
ful UNHCR's restrictive interpretation of its role as duty-bearer
can realistically be. In many countries, especially in the develop-
ing world, it is not States but UNHCR which recognizes and pro-
vides assistance and protection to refugees. This assistance is of-
ten provided in refugee camps. Refugees gain access to these
camps when they are recognized and attain ‘refugee status’.
Refugee status, in this way, is comparable to a definition of citi-
zenship given by the US Supreme Court, in Arendtian terms, as
‘the right to have rights’.3” In camps, the construct of ‘refugee
status’ entails—like Somers and Roberts’ hallmarks of citizen-
ship3—membership, exclusion (of those found ineligible for ref-
ugee status), attachment to a territory (the camp), and particu-
laristic freedoms.

Only for all apparent purposes, the party granting refu-
gees their «citizenship» in the majority of camps is not a state

37 Coppage v. Kansas, 235 U.S. 1 (1915), cited in Glendon, M. A.
(1991). Rights Talk: The Impoverishment of Political Discourse. New York,
The Free Press (Macmillan, Inc.), p. 12.

38 Somers, M. R. and C. N. J. Roberts, «Towards a New Sociology
of Rights: A Geneology of «Buried Bodies» of Citizenship and Human
Rights», Annual Review of Law and Social Science, 4, 2008, pp. 385-425.

39 http://www.rsdwatch.org/index_files/Page386.htm, accessed 21
July 2009.

40 Wilde, Ralph, «Quis Custodiet Ipsos Custodes?: Why and How UN-
HCR Governance of «Development» Refugee Camps Should Be Subject to
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but an international organization. This is done through a proc-
ess known as Refugee Status Determination (RSD), which is es-
sentially a legal assessment of whether a particular individual
meets the requirements for being considered a refugee as set
out in Article 1 of the 1951 Convention Relating to the Status
for Refugees. According to a statistical analysis presented by the
non-governmental organisation (NGO) RSD Watch, UNHCR con-
ducted RSD in fifty-two countries, and having received applica-
tions from 75,088 asylum seekers in 2007, was the largest refu-
gee status decision-maker in the world.3°

Even after fulfilling its function as gate-keeper to the camps,
UNHCR's role extends well beyond the mere «assistance» of
States. Particularly in developing countries in Africa and Asia
where most of the world’s refugee camps are located, UNHCR
has accepted almost sole responsibility for the every-day man-
agement of numerous refugee camps that together host mil-
lions of people. The nature of refugee camps and their manage-
ment by UNHCR confuses the roles and responsibilities of States
and international organizations. Who, in camps, is to be held
responsible for the provision of humanitarian assistance or for
ensuring refugees’ rights? The sheer extent of UNHCR's activi-
ties has led some to describe the organization as de-facto sov-
ereign,*® and to ‘a widespread perception that the organization
was a surrogate state, complete with its own territory (refugee
camps), citizens (refugees), public services (education, health
care, water, sanitation, etc.) and even ideology (community par-
ticipation, gender equality)’.*" As Gilber remarks, ‘The increase
in number in [refugee] camps... has left UNHCR, not necessar-
ily willingly or happily, with responsibility to co-ordinate a world-
wide mini-empire with a population numbered in the millions."42
Although host States retain some say in what goes on in camps,
they rarely exert meaningful sovereignty in these areas. In prac-

International Human Rights Law», Yale Human Rights and Development
Law Journal, 1, 1999, pp. 107-128.

41 Slaughter, Amy and Crisp, Jeff, «A surrogate state? The role of UN-
HCR in protracted refugee situations». In Loescher, Gill, James Milner et
al., «Protracted refugee situations: Political, human rights and security im-
plications». United Nations University Press, Tokyo., 2008, p. 132.

42 Gilber, Geoff., op. cit. 1998, pp. 359-360.
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tice, UNHCR assumes responsibility for these areas, and for their
inhabitants. The comparison of camp governance by UNHCR
with a light form of international territorial administration is not
at all far-fetched.

The tension, then, arises from UNHCR's position as de-facto
sovereign and its simultaneous rejection of responsibility for hu-
man rights, which it considers a state prerogative. This position
is not unique to UNHCR but is widely held within the UN sys-
tem. Legally, international organizations and UN agencies do
not have the same obligations as States when it comes to carry-
ing out their functions. They are not signatories to international
conventions or human rights treaties, by which they are con-
sequently not legally bound.#* Drawing from international le-
gal practice regarding UN governance missions, Stahn contends
that there are serious double standards in structural conceptions
of international governmental legitimacy by States vis-a-vis in-
ternational organizations or institutions. The latter are perceived
more as organizations than as state actors, and tend to be gov-
erned by systems of privileges, immunities, and intra-domes-
tic power-sharing rather than standards of domestic law, ‘even
where they [exercise] governance functions in the role of a «sur-
rogate state»’.#4

In 1991, a UNHCR management consultant remarked: ‘We
work for no other organization in the political, governmental, or
commercial world which has such an absence of mechanisms for
determining citizen or consumer satisfaction.’#> Direct accounta-
bility to the ultimate recipients of aid is non-existent in the de-

43 Mégret, Frédéric and Florian Hoffman, «The UN as Human Rights
Violator? Some Reflections on the United Nations Changing Human Rights
Responsibilities» Human Rights Quarterly, 25, 2003, pp. 314-342.

44 Stahn, Carsten, «Governance Beyond the State: Issues of Legitima-
cy in International Territorial Administration». International Organizations
Law Review, 2, 2005, pp. 9-56., p. 17.

4> KRC Research and Consulting 1991, cited in Harrell-Bond, Barbara.,
«Can Humanitarian Work with Refugees be Humane?» Human Rights
Quarterly, 24, 2002, pp. 51-85., p. 53.

46 Nyamu-Musembi, Celestine. and Cornwall, Andrea, op. cit. p. 47.

47 Stahn, Carsten, op. cit.

48 UNHCR's functional immunity derives from Article 105 of the UN
Charter and the 1946 Convention on the Privileges and Immunities of the
United Nations.

49 UN immunity was recently challenged in the District Court of The
Hague in the Netherlands, in a case brought against the United Nations
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velopment context, whether aid distributors are non- NGOs or
multilateral or bilateral development agencies.*¢ Regardless of
changing notions of state sovereignty and the expanding role
of the United Nations, there are still no independent, external
accountability mechanisms for UN agencies, even where these
are engaged in more comprehensive forms of international ter-
ritorial administration, as may happen in the context of peace-
building and reconstruction missions.#” UNHCR, as an interna-
tional organization, enjoys functional immunity in carrying out
its official functions.*® Although the legitimacy of the United
Nations’ legal immunity is increasingly coming under fire,*° ac-
cessible judicial remedies for violations of human rights by hu-
manitarian organizations do not yet exist. The one potentially
meaningful initiative to improve accountability in the humanitar-
ian sector by creating a humanitarian ombudsman (the Humani-
tarian Ombudsman Project) was met with significant opposition
by humanitarian agencies, and was ultimately abandoned over
fears of possible negative consequences.*°

Of course, UNHCR's lack of clearly delineated human rights
obligations or legal responsibility towards refugees should also
be considered in light of the fact that it lacks the full powers of
governments. Its ability to act in a given situation or to contrib-
ute to the rights of refugees, encamped or otherwise, is seri-
ously constrained by political and statist factors. *' Listing some
of the limitations it faced in pursuing a rights-based approach,
UNHCR named government policy and practice curtailing rights,
such as the freedom of movement, right to work or education,

and the Dutch government by the Mothers of Srebrenica, alleging UN re-
sponsibility for the abandonment of the safe haven in Srebrenica by Dutch-
bat, and subsequent killing of 8,000 Muslim boys and men by the Bosnian
Serb forces in 1995. In the Court’s dismissal of the case, UN immunity
was upheld. On 7th April 2009, the Mothers of Srebrenica appealed this
judgment, alleging that UN immunity is not absolute, and that immunity is
incompatible (even unreasonable and absurd) with the object and purpose
of the relevant human rights treaties. For a copy of the Appeal, see: http://
www.vandiepen.com/en/international/srebrenica/proceedings-the-hague.
html, accessed 28 July 2009.

0 Hilhorst, D., «Being Good at Doing Good? Quality and Account-
ability of Humanitarian NGOs». Disasters 26(3), 2002, pp. 193-212,
Dufour, C., V. de Geoffroy, et al., «Rights, Standards and Quality in a
Complex Humanitarian Space: Is Sphere the Right Tool?» Disasters 28(2),
2004, pp. 124-141.

> Bakewell, Oliver, op. cit.
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and resource constraints restricting the availability of essen-
tial services as important limiting factors. In light of these con-
straints, UNHCR has acknowledged that the fulfilment of the
rights of all persons of concern could be challenging or even im-
possible.>2

Even so, rights education and awareness-raising constitutes
remain part and parcel of the HRBA. By emphasizing rights for
which no party is willing to take responsibility, and which ref-
ugees may not even legally have from the perspective of their
host country, UNHCR risks raising expectations that are unlikely
to be met. The distinction between UNHCR as rights facilitator/
enabler versus actual guarantor (or violator, for that matter) may
not be clear to refugees, who moreover may not fully appreci-
ate the organizational complexities with which the organization
is confronted. The image of UNHCR as the ‘all-powerful’ actor
in the camp does not, at first sight, rhyme with the extent of its
dependency upon or lack of political clout vis-a-vis states to en-
sure that the conditions for respect of refugees’ full set of rights
are met. Refugees, whose awareness of human rights is first
raised in camps, are thus paradoxically confronted with a situa-
tion where the very party that educates them about rights sub-
sequently holds back from taking responsibility for ensuring that
those rights are met. Under the HRBA refugees are empowered
to make human rights claims, but have no realistic prospect of
legal redress for human rights violations. It is hardly surprising
that, in this context, changes that adversely impact upon refu-
gees’ rights can lead to profound dissatisfaction among refu-
gees, as Muggah reports from Nepal.>3

Since their flight from Bhutan in the early 1990s, Bhutanese
refugees inhabit seven sprawling refugee camps in southern Ne-
pal. Although their rights in Nepal are restricted and they do
not enjoy freedom of movement or the right to work in their
host country, the camps themselves have been widely praised as
models of good practice.>* Early on, UNHCR adopted a develop-
mental and community-based approach towards camp govern-
ance, and the camps are characterized by a very high degree of

52 UNHCR, op. cit.,, 2006a.

53 Muggah, Robert, «Distinguishing Means and Ends: The Counterin-
tuitive Effects of UNHCR's Community Development Approach in Nepal»,
Journal of Refugee Studies, 18, 2, 2005, pp.151-164.

54 Jbid., p. 156.

55 Jbid., p. 159.
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refugee participation in different facets of assistance and service
provision. The refugees are highly educated, and the refugee-
run organizations that have emerged in the camps have learned
to mirror their donors’ use of language. Muggah describes the
Bhutanese refugees are acutely ‘rights-aware’.>®

As the camps endured, humanitarian organizations pro-
vided assistance in a developmental manner devoid of ceilings
or standards, with the objective of raising indices to the highest
possible standard. Nevertheless, as the refugee situation lost its
status as an «emergency» and became protracted, donor fund-
ing began to dwindle. From US$ 5 million in 1993, UNHCR's Ne-
pal budget was cut to a projected US$ 2.8 million in 2002. As
a result, it was necessary for the organization to scale back on
some of its programs and activities in the camp, with healthcare
being one example. These developments, says Muggah, were
‘met with fierce resistance from a comparatively educated and
rights-aware population. Predictably, dissatisfaction with the as-
sistance provided by UNHCR and its implementing partners is
growing.">®

The accountability gap for refugees’ human rights is painfully
clear. Hannah Arendt realized this when she criticized the mod-
ern notion of universal human rights by arguing that in the ab-
sence of the power to defend them, the rights of people such
as the stateless, refugees and others falling outside the tradi-
tional realms of citizenship, were little more than a chimera.>”
Living in refugee camps —territories under extra-territorial ad-
ministration by UNHCR as de-facto sovereign— refugees are,
equally de-facto, rightsless. From a human rights perspective,
UNHCR’s lack of accountability and organizational immunity is
incompatible with its role as part and parcel of a municipal or-
der, %8 even when this is the result of a de facto rather than a
de jure reality. Furthermore, the existence of a regime that lacks
any institutionalized means whereby refugees can challenge or
politically contest UNHCR's decisions is at odds with UNHCR's
own stated role as duty-bearer of enabling refugees to make
rights claims. Not only is the absence of a viable and transparent

%6 Ibid.

57 Arendt, Hannah, The Origins of Totalitarianism. Harcourt, Brace,
New York, 1952. See also Birmingham, Peg, Hannah Arendt and Human
Rights: The Predicament of Common Responsibility. Indiana University
Press, Bloomington and Indianapolis, 2006.

%8 Stahn, Carsten, op. cit.
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claims mechanism for refugees a major set-back for the plau-
sibility of a «rights-based» approach —but potentially, also for
human rights in general. Refugees’ complaints regarding human
rights violations fall on deaf ears, undermining the credibility of
the UN and potentially, of the international human rights regime
as a whole.

3. Rights, power and politics

In his far-reaching critique on legitimacy of international ter-
ritorial administration, Stahn argues that entities exercising ef-
fective control over territories should be bound by common
governance obligations, irrespective of whether they are organ-
ized as states, groups of states, or international organizations,
and that the ability of actors to directly impact the lives and
rights of individuals requires new forms of accountability.>® In
the absence of any discernable way for refugees to hold UNHCR
responsible, the organization’s actions in refugee camps directly
impact the lives of refugees every day, and may even directly vi-
olate human rights. In this context, the accountability gap de-
scribed above becomes even more problematic. This is particu-
larly evident when one delves more deeply into the implications
of UNHCR's role in camp management.

In line with the classical humanitarian principles of human-
ity, independence, neutrality and impartiality, UNHCR's Statute
dictates that its work shall be humanitarian, social, and ‘of an
entirely non-political character’.?® Many arguments have been
presented belying the possibility of truly apolitical engagement
by humanitarian actors and by UNHCR in particular—not in the
least, because of its continued dependence upon States. The re-
liance upon the rights-based approach further underscores the
impossibility of true non-political action in refugee camps. The
underlying reason is that, in many ways, rights are political. As
Keebet and Franz von Benda-Beckmann and Anne Griffiths ob-

59 Stahn, Carsten, op. cit.

60 Statute of the High Commissioner for Refugees. UN General As-
sembly, 325th Plenary Meeting. A/RES/428., Article 2, 1950.

61 \Jon Benda-Beckmann, Franz, and Von Benda-Beckmann, Keebet et
al. (eds), Mobile People, Mobile Law: Expanding Legal Relations in a Con-
tracting World. Ashgate Publishing Ltd, Aldershot, 2005, p. 2.

62 Dufour, Charlotte, Véronique de Geoffroy, et al., op. cit.
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serve, ‘[hJuman rights are part of governance structures and
are therefore political, but they are also cultural and legal con-
structs.’®! Despite the participation of various countries and in-
ternational actors in the establishment of the current human
rights regime, its foundations are intrinsically western and have
consequently often been critiqued as ethnocentric. The Sphere
standards for humanitarian assistance, which were designed by
a group of Northern NGOs, have similarly been criticized for re-
flecting the logic of industrialized countries with their own cul-
tural specificities and disregarding the diversity of cultural and
political contexts.®?

UNHCR’s application of human rights in camp contexts is
strongly influenced by the interests and political conditions in
its member states.®3> Donors ‘have always exercised ‘undue in-
fluence’ on the organization.’®* Since its founding, UNHCR
has consistently received the lion’s share of its funding from a
small number of industrialized countries. Between 1990 and
2005, its top five donors (the USA, Japan, European Commis-
sion, Sweden and the Netherlands) jointly provided roughly
66.2 per cent of UNHCR's funding, with the USA responsible
for nearly half of this amount. Denmark, Canada, Germany,
Switzerland, Norway and the UK were jointly responsible for
another 21.9 per cent.®® Expectedly, many UNHCR documents
reflect normative priorities following from a distinctly western
vision of rights.

Decisions involving rights are not «value neutral», but reflect
an organizational culture with its own political values and pri-
orities. The influence of key donors on UNHCR's decision-mak-
ing and norm adoption highlights the influence of politics on its
identity and organizational vision. Over the past decade and a
half, foreign policy in many countries has been increasingly ex-
pressed in terms of international humanitarian law and human
rights. The instrumental use of rights rhetoric for foreign policy
purposes is evident when abuses are addressed in some parts of

63 Hyndman, Jennifer , «Change and Challenge at UNHCR: A Retro-
spective of the Past Fifty Years», Refuge 19, 6, pp. 45-53, 2001, p. 45.

64 Chimni, B. S., «Globalization, Humanitarianism, and the Erosion
of Refugee Protection», Journal of Refugee Studies, 13, 3, pp. 243-263,
2000, p. 256.

6> UNHCR, Global Report 2005, UNHCR, Geneva., 2006, p. 16.
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the world but ignored in others.6® By framing value-choices in
the language of so-called universal human rights, UNHCR’s po-
litical preferences and those of its donors are placed outside the
morally acceptable realm of discussion. In this way, the political
is de-politicized.

Once the decision to base policies on rights has been made,
the next question is which rights are applied in any given situa-
tion. The first UNHCR training module used to educate protec-
tion officers about human rights taught them that all human
rights are universal, interrelated and indivisible. The module
urges UNHCR staff to ‘feel confident that in defending refugees’
rights they are not showing bias for or against any type of hu-
man right’.67 It quickly becomes apparent that this is much more
easily said than done. Rights interrelate in complicated manners
and often conflict in practice. One look at the jurisprudence of
courts that deal primarily with human rights violations, such as
the European Court of Human Rights (ECtHR) in Strasbourg, re-
veals the extent of potential collisions of legal norms and rights.
Multiple human rights often come into play in a single case. The
resolution of conflicts between rights requires a determination
regarding the relative importance of particular rights over oth-
ers, or the permissibility of intruding upon one right to satisfy
another. In adjudicating cases, ECtHR judges carefully weigh
and balance rights to come to appropriate decisions. Their de-
cisions are supported with carefully set out argumentation, and
can be appealed. This is important, because ECtHR judgments
can have far-reaching impacts on the lives of individuals and on
legislation in European states.

UNHCR’s decisions have equally far-reaching impacts on the
lives of camp-based refugees, but do not require careful moti-
vation and are not open to appeal. The impacts of the agency’s
choices begins with the decision to establish (or support the es-
tablishment of) refugee camps. In the greater interest of pro-
tecting refugees from refoulement (forcible repatriation back
to the country of origin), UNHCR often accepts refugee camps
as an interim solution to mass influxes of refugees. Encamp-
ment usually entails the violations of various rights, such as refu-
gees' freedom of movement or their right to work in the formal

66 Hilhorst, Dorothea, «Dead Letter or Living Document? Ten Years of
the Code of Conduct for Disaster Relief», Disasters 29, 4, pp.351-369.,
2005, p. 357.
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economy of the host country. Once camps are established and
UNHCR takes on the task of camp management, the issue be-
comes even more complicated. In its governing role, the agency
assumes responsibility for decisions that are complicated, poten-
tially far-reaching and implicate (and may violate) differing and
potentially contradictory sets of rights. UNHCR itself has recog-
nized the complexity of taking policy decisions in accordance
with a rights-based approach, admitting that ‘[rlights may even
appear to conflict —for example, the right to participate vis-a-
vis the protection of minorities who may not be represented’.68
[t may not always be easy to identify all the rights that come
into play in a given situation, and UNHCR’s staff members are
confronted with a different set of applicable legal norms in each
country in which they work.

Both at the level of policy-makers in Geneva and in the man-
agement of refugee camps «on the ground», idealistic notions
of the inseparability and indivisibility of human rights are con-
strained by a pragmatic need to govern. Contrary to the agen-
cy’s proclamation that all rights are of equal importance, more
recent UNHCR policy documents reveal far greater emphasis on
some rights than on others. Whilst this may not be overly worry-
ing in emergency situations requiring the provision of life-saving
assistance —the activity with which humanitarianism is tradi-
tionally associated— it becomes more so when refugee situa-
tions become protracted. As assistance provision turns into gov-
ernance, the basis for legitimacy changes, and decisions that
may constitute ‘non-issues’ in an emergency context take on a
different meaning.

Policies that have a potentially large impact on refugee lives
are designed and implemented on the basis of UNHCR's own
conceptualisation of what constitute the «more important» hu-
man rights, and do not necessarily have a great deal to do with
the interests of (groups of) refugees, concerns about ‘justice’ or
the specific local contexts of refugee communities. Refugees are
rarely asked which rights they want; these choices are made for
them. This is very visible in policies that have recently been for-
mulated on the administration of justice in refugee camps. In a
list of legal and quasi-legal texts designed to serve as a point of

67 UNHCR, Training Module on Human Rights and Refugee Protection.
UNHCR, Geneva, 1995.
68 UNHCR, op. cit., 2006a, p. 18.
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reference from which (neo-)traditional legal systems®® are to be
addressed, the principles that are emphasized are overwhelm-
ingly those regarding women’s rights, gender equality and non-
discrimination (i.e. of minorities).”® While these are important,
much less attention is paid to other rights —such as the right
to religion or to practice one’s culture— that may be equally im-
portant for refugee communities. In fact, in reference to cultural
practices and rulings by these neo-traditional camp-based legal
systems, UNHCR emphasises that ‘community values and tradi-
tions, including religious practices and traditions, may condone,
foster or even facilitate gender inequalities and violence against
women and girls and may violate their rights’.”" Where UNHCR
perceives culture as clashing with international human rights
standards, its Code of Conduct dictates that the its staff will be
guided by the applicable human rights instrument or standard
in deciding a course of action,”? and not by culture, tradition or
refugees’ preferences.

Such selective and de-contextualized application of norms is
far from benign to the human rights regime itself. Critics of the
Sphere Project have admonished that ‘the very fact of extracting
only selected rights and principles from existing bodies of law is
inappropriate and risks weakening the strength of the original
texts’.”? Furthermore, this selection is made without dialogue
or participation. Unlike «tactical humanism», proposed by Ran-
dolph Kent as a possible norm for humanitarian aid of the fu-
ture’ and described by Appadurai as ‘a humanism which is pre-
pared to see universals as asymptomatically approached goals,
subject to endless negotiation, not based on prior axioms’,”>
the present rights regime does not allow for participation or for
the (re-)negotiation of values. This is at odds with the principle
of refugee participation, which is central to UNHCR's own defi-
nition of its rights-based approach. As presently applied in the
refugee protection regime, participation does not allow refu-

% These are informal legal systems established in refugee camps by
refugees themselves, usually based on customary legal norms and tradi-
tions, which operate independently from the legal system of the host
country.

70 UNHCR, Protection Gaps Framework for Analysis: Enhancing Protec-
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71 UNHCR, op. cit., 2008a, p. 28.

72 UNHCR, Code of Conduct and Explanatory Notes, UNHCR, Geneva,
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gees to part-take in the regime of governance to which they are
subjected.

4. Rights or protection?

Providing ‘international protection’ for refugees continues to
be UNHCR's core raison d'étre. Even with changing understand-
ings of protection, the need to ensure the safety and security of
refugees is perhaps its most important component—and argu-
ably, also the reason for the emergence of the principle of non-
refoulement in the first place.

In its training materials, UNHCR emphasises the importance
of human rights as a basis for peace and security. 76 Maintain-
ing peace, security and order in camps is the main way through
which refugees’ safety is ensured in their time of camp-based
exile. Although States are officially and formally responsible for
ensuring security in refugee camps, they often fall short in this
regard. To compensate, UNHCR has adopted a wide range of in-
itiatives towards this end.

The Peace Education Programs (PEPs) are a prominent ex-
ample. A central aim of this initiative is to reduce violence and
structural factors that inhibit inequality among refugees. Though
the PEPs, UNHCR encourages refugees to take responsibility for
maintaining peace in the camps through increased self-govern-
ance. Sagy, who conducted research in Buduburam refugee set-
tlement in Ghana, observes that UNHCR encourages refugees
"to convert their identities and behaviours, and to use individu-
alism-based forms of alternative dispute resolution mechanisms
as part of an internalization of harmony ideology’.”” To bring
about cultural change, refugees’ behaviours, skills, concepts and
values are targeted.

74 Kent, Randolph, «The Future of Humanitarianism, Dimensions of Con-
tinuity and the Dynamics of Change», Keynote speech presented at the Feb-
ruary 2009 World Conference on Humanitarian Studies, Groningen, 2009.

7> Appadurai, Arjun, «Tactical Humanism», Polis / R.C.S.P/ C.S.PR, 9,
2002, Numéro Spécial.

76 UNHCR, Training Module on Human Rights and Refugee Protection,
October 1995. UNHCR, Geneva., 1995.

77 Sagy, Tehila, «Treating Peace as Knowledge: UNHCR’s Peace Education
as a Controlling Process». Journal of Refugee Studies, 21, 3, pp. 360-379.,
2008, p. 360.
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One part of the cultural change that is envisioned by the
program involves refugees’ adoption of UNHCR's vision of
rights, which is promoted through peace education programs,
rights workshops and other activities. By instilling refugees with
violent backgrounds with human rights norms, UNHCR believes
that vulnerability and exploitation can be reduced in the camps.
Together with the allocation of increased responsibility for peace
to the refugee population itself, this is thought to contribute to
the maintenance of order and security. In this way, rights educa-
tion can be understood as a form of bio-governance, aiming at
improving peace and order in the refugee camps.

This aim, however, conflates means and ends. Order as a
short-term goal may stand in direct opposition to efforts that
challenge structural inequality and challenge existing power re-
lations in the camps.”® Moreover, rights awareness is not neces-
sarily conducive for achieving order or an absence of violence.
There are several reasons for this.

First, the particular version of rights to which UNHCR ad-
heres, as mentioned earlier, has a strong western orientation.
Its individualistic conceptualisation and interpretation of human
rights may differ from the norms that refugees consider impor-
tant, whether for cultural, religious or other reasons. This vision
of rights is not necessarily compatible with prevailing commu-
nity mechanisms for the maintenance of order or social har-
mony. The consequences of introducing and enforcing interna-
tional norms that diverge sharply from those of local societies
can be grave and counter-intuitive, and may even lead to insta-
bility by undermining local solutions. This is evident from a case
that was pointed out to me by a staff member of CARE, one of
UNHCR’s implementing partners in Kenya, while | was conduct-
ing field research into access to justice for camp-based refugees
in Dadaab refugee camp in March and April 2006.

In early 2006, Firdouza,’® a fifteen-year-old Somali girl, was
raped in Ifo camp where she lived with her grandmother. Rather
than resolving the issue within her community, Firdouza took
the perpetrator to a Kenyan court. He was convicted and jailed.
As the Kenyan court proceedings were public, the Somali com-
munity quickly learned what had happened. Consequently, it
was also common knowledge that she —who had been cir-

78 Ibid.
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cumcised according to Somali custom— was now ‘open’. Hav-
ing had sexual relations without being married (consensual or
not), her reputation was ruined. After returning to the camp,
Firdouza was raped again and again, by so many men that she
could no longer identify most of the perpetrators. At the time of
my visit, she was two months pregnant. Unable to think of an-
other way to protect her from further rapes, Firdouza's grand-
mother chained her to the pole that held up the centre of their
tukul (hut), and would not budge from her side.

Firdouza's case is complicated. Under Kenyan law, rape
is a crime. Traditional legal systems such as Maslaxad, a sys-
tem of Somali courts established in the Dadaab camps by refu-
gees themselves which is used to resolve the majority of con-
flicts within the community according to Somali custom, do
not have jurisdiction over criminal cases. The adjudication over
this case through Maslaxad would therefore have been illegal
under Kenyan law, and the extra-judicial resolution of criminal
cases (including those involving elements of sexual or gender-
based violence) at community-level is actively discouraged by
UNHCR. Freedom from (sexual) violence is a human right, and
on the surface, taking a rapist to court and securing his convic-
tion would appear to be a desirable outcome. The particularities
and cultural context of the community within which Firdouza
lived, however, changed an apparently positive solution to one
that turned out to be extremely hazardous to her well-being
and safety. Had her case been resolved through Maslaxad, Fir-
douza’s first rapist would most likely have been forced to marry
her and pay bride wealth to her family. This solution would have
had a dual function. First, it would have restored her and her
family’s honour by framing the first rape as part of a marital re-
lationship, thereby neutralising the act. Second, her husband
would have taken on responsibility for her protection, prevent-
ing the subsequent rapes from taking place. By taking her rap-
ist to a Kenyan court rather than resolving it within the Somali
community, Firdouza challenged the patriarchal society in which
she lived and went against prevailing social norms within the
Somali community in the camp. Her challenge was strongly re-
sisted within the community, putting her in danger. The camp-
based agencies subsequently failed to protect her, and it was
not until the involvement of the Refugee Consortium of Kenya,

79 Her name has been changed.



86

llse Griek

a Nairobi-based NGO that provides legal aid to refugees, that
Firdouza was taken out of the camp and brought to a safe ha-
ven in Nairobi.

What emerges from this example is that individualistic rights-
based approaches may undermine collective group-based mech-
anisms for dispute resolution and conflict management. By de-
legitimizing these mechanisms in the interest of equality and
rights, the cultural ordering mechanisms of society are removed.
Human rights strategies that serve to erode social safety nets
without offering viable alternatives can have harmful and un-
foreseen effects. Rather than securing the protection of refu-
gees through an emphasis on rights, they may prove detrimental
to the safety and welfare of already vulnerable individuals. Ironi-
cally, Kenya was the first country where the Peace Education
Program was piloted from 1998-2001. The evaluation report,
which was published by UNHCR,& was overwhelmingly positive
and failed to highlight any potential adverse consequences of
peace/rights education.

Rights-focuses may also lead to disorder in other ways.
Across the world, many established orders have been chal-
lenged and fought in the name of rights. In many countries, ref-
ugees have organized to protest actions and policies they felt as
unfair or contrary to their rights. Some have involved violence.
Over the course of several years, refugees in Woomera deten-
tion centre in Australia repeatedly protested Australia’s deten-
tion policy and threats of deportation. Their actions included
hunger strikes (during which they swallowed detergent and
sewed together the lips of both adults and children), threats of
suicide by hanging, the digging of faux graves, and full-out riots
using self-made weapons. These demonstrations, which resulted
in injuries among both refugees and law enforcement officials,
continued until the centre was finally closed in 2003.8'

Other protests may start peacefully, but meet violent ends.
From September until December 2005, a large group of Suda-

80 QObura, Anna, Peace Education Programme in Dadaab and Kakuma,
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nese refugees staged a three-month non-violent sit-in on a pub-
lic square near UNHCR's office in Cairo to protest, inter alia, the
conditions of their reception in Egypt and the procedures as im-
plemented by UNHCR. Their demands included, inter alia, that
UNHCR, which carries out Refugee Status Determination (the
procedure through which it is determined whether an individ-
ual is recognized as a refugee) in Egypt, re-examine the cases of
those whose claim for refugee status had been rejected on ac-
count of what refugees considered unfair and faulty procedures.
No action was undertaken by the Egyptian authorities until the
last day of the protest, when the police intervened and forci-
bly dispersed the group. In the course of their removal from the
square, at least 29 refugees were killed and hundreds were de-
tained.®?

These examples both occurred in situations where States, and
not UNHCR, were in charge of overseeing refugees. They show
that rights awareness among refugees and mobilization to se-
cure human rights or other entitlements do not necessarily lead
to order, and can be de-stabilizing. UNHCR, particularly in situa-
tions where governments fail to offer it adequate policing or se-
curity capabilities, may be unable to effectively prevent refugee
protests from spiralling out of control. Sagy warns that: ‘[hJuman
rights are part of a democratic regime that is not built on har-
mony as much as on participation in the state and protection of
human rights (by the state). This means that in the absence of a
state, rights consciousness could translate into... disorder.’®> On
the other hand, order is sometimes secured by suppressing hu-
man rights,84 as is evident from a recent example involving free-
dom of the press in Kakuma refugee camp, Kenya.

Most western countries are no longer confronted with active
press censorship. If and when it does happen, there are typically
courts to which complaints can be directed. In fact, a stable
and critical press is generally considered to be fundamental to a
functioning democracy. Yet Zachary Lomo declares: ‘In the refu-

Sudanese Refugees in Cairo, September-December 2005» Forced Migra-
tion and Refugee Studies Program. American University in Cairo, Cairo,
2006, p. 41.
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gee camps | visited in Tanzania and Kenya, refugees interviewed
strongly felt that their rights and freedoms were not fully upheld
by UNHCR. Refugees organizing themselves into associations or
free press often face hostility far greater from UNHCR staff than
sometimes government organs’.8> This may seem incomprehen-
sible and at odds with the UN's human rights mission. Yet when
considering the pragmatic realities of refugee camp governance,
it becomes much less so.

Wishing to increase refugee participation in decisions and pol-
icy that affect them, and bemoaning the lack of human rights
monitoring in camps, refugee reporters in Kakuma refugee camp
came together to establish the Kakuma News Reflector (KANERE).
KANERE is a refugee community-run newspaper which, for lack
of funding, is currently only published online. Through this forum,
refugees report from the ground on a monthly to bi-monthly ba-
sis, on matters ranging from opinion pieces on arts or intermar-
riage within refugee communities to human rights violations and
peace and security in the camps. Their vision is very much in line
with an environment of growing rights awareness, and KANERE's
mission statement reads: ‘In exercising a refugee free press, we
speak in terms of human rights and the rule of law in order to
create a more open society in refugee camps and to develop a
platform for fair public debate on refugee affairs.'8

But camps are not democracies or open societies. Despite
UNHCR's attempts to encourage a semblance of democracy by
holding elections for posts in refugee administrations and em-
phasizing participation in policy documents, camp governance
is really more of a dictatorship. Unlike strong, repressive dicta-
torships however, strong and reliable security and policing appa-
ratuses are often lacking. This makes camps vulnerable to (po-
litical) unrest. In this context, a free press by and for refugees is
likely to be perceived as threatening to the maintenance of order
and stability in the camp. Such concerns explain UNHCR's hostil-
ity to press initiatives established by refugees, including KAN-
ERE. From the moment of its founding, KANERE and its report-

8 Lomo, Zachary, «Essay on Refugee Human Rights in Camps», Kakuma
News Reflector, 1,2009, pp. 4-5, http://kakuma.wordpress.com/2009/05/12/
essay-on-refugee-human-rights-in-camps/, accessed 23 June 2009.

8 Kakuma News Reflector, http:/kakuma.wordpress.com/about/, ac-
cessed 28 July 2009.
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ers have been confronted with pressure from UNHCR to cease
their activities. To increase its legitimacy, KANERE tried to gain
official status under Kenyan law by registering with the Govern-
ment of Kenya as a community-based organization. Their regis-
tration form was signed by the District Officer, Mr. Wanyoni, on
23 January 2009. Only a few days later, he retracted his signa-
ture and confiscated the form, saying that ‘UNHCR had raised
objections’.87

UNHCR’s discouragement of this initiative, which was a mani-
festation of refugees’ human rights of freedom of expression and
press, highlights the tension between order and rights. In situa-
tions where rights are perceived to be counter-productive to other
policy goals, such as the maintenance of security and order,
‘UNHCR’s pursuit of the «least bad options» for refugees may
leave the agency with little realistic choice but tot urn a blind eye
to breaches of the very norms it is charged with overseeing.'8®
In view of the «humanitarian imperative» and importance of se-
curity for the provision of assistance and safety of refugees, it is
not hard to understand that rights do not always have the upper
hand when confronted with competing considerations. From a
human rights perspective, however, it is more difficult to justify.

Taken together, UNHCR's reticence in accepting any form
of accountability for rights violations that take place under its
watch, the hollow version of participation, and continued prior-
ity of other humanitarian and governance concern over refugee
rights might lead one to wonder whether UNHCR's rights-based
approach is not simply a continuation of its previous policies,
disguised up in rights-talk. It is easy, as Slim argues, to present
philanthropy ‘dressed up as rights'.82

5. Rights and durable solutions

Where the previous sections of this paper have focused on
problems associated with the lack of accountability for refugee
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rights and potential conflicts between a rights-focus and UNH-
CR'’s protection mandate inside refugee camps, this section con-
siders refugees’ futures. Muggah warns that because the con-
sequences of integrating the HRBA into humanitarian work are
still largely unknown, there are potential risks associated with
its application that may only become apparent in the future.®®
These «future risks», it is becoming apparent, may involve the
increasing elusiveness of long-term solutions for refugees.

UNHCR understands there to be three «durable solutions»
for refugee crises: voluntary repatriation to the country of ori-
gin, local integration in the country of asylum, and resettlement
to a third country. These solutions are an important part of the
refugee protection regime because they offer long-lasting so-
lutions and remove refugees from the difficult period of limbo
that accompanies temporary asylum. Next to protection, the fa-
cilitation of durable solutions is therefore a key component of
UNHCR’s mandate.

In the camps that become their homes for many years, refu-
gees are subject to international interventions and exposed to
transnational legal norms and people from different regions and
countries to an extent that most probably would not have been
had they not lived in the camp. As a by-product of the cosmo-
politan nature of camps and result of assistance interventions
(or even as an explicit aim of such interventions, as in the case
of the Peace Education Programmes), prolonged encampment
can and should be expected to lead to changes to identity, ‘tra-
ditions’ and ‘culture’. As Agier writes, ‘camps create identity,
both ethnic and non-ethnic, even more so than they reproduce,
maintain, or reinforce ethnicity.’”®" And this is, perhaps, part of
the agenda of humanitarian agencies. Oomen writes that some-
times, ‘it seems as though the twin concepts of humanitarian-
ism and human rights have quietly replaced the tainted notion
of development’.?2 Under the guise of humanitarianism, inter-
national organizations and donors are able to intervene in ar-
eas for which they might not otherwise obtain consent.®? In this
way, rights-based action and education in camps may be tied

% Muggah, Robert, «Distinguishing Means and Ends: The Counterin-
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to donor hopes that refugees will become agents of change
in their countries of origin and the surrounding regions, thus
spreading hegemonic notions of rights and western values.

For these and other reasons, refugee identities and are likely
to deviate from those of the inhabitants of surrounding commu-
nities and others in their countries and regions of origin. Most
citizens of refugees’ host countries and countries of origins have
never received human rights education. Refugees’ adoption of
transnational norms on democracy, women’s rights or equality
during encampment may make countries of origin hesitant to
accept their return, especially when these norms deviate sharply
from local and national cultures and norm systems. Foreseeably,
prolonged exposure to rights-based humanitarianism may there-
fore impact refugees’ access to durable solutions such as volun-
tary repatriation or local integration.

Muggah predicted as much in his critique of the community-
based development approaches in Nepal:

‘A more fundamental concern relates to the promulgation of lib-
eral and progressive rights by UNHCR and its implementing partners
as 'goods’ or ‘ends’ in and of themselves. While it is impossible for
UNHCR to refute the desirability of secondary and tertiary education,
access to all facets of curative care, the empowerment and progress
of women and the development of democratic decision making,
these ‘ends’ have long-term implications for the repatriation of refu-
gees to their country of origin. In the case of Bhutanese refugees, the
more democratically inclined, the less likely the Bhutanese govern-
ment will allow them a safe and voluntary repatriation.’%*

Muggah’s fear has not been unfounded. By 2009, more than
seventeen years after the original exodus, Bhutan had still not
permitted a single refugee to return from the Nepalese camps.
Although there is no conclusive evidence that refugees’ demo-
cratic inclination has anything to do with this, it is not an un-
thinkable scenario.

Obstacles to return do not necessarily stem from govern-
ments, but may be posed by conservative societies and com-
munities, or arise in the minds of refugees themselves who

92 Qomen, Barbara, «Donor-Driven Justice and its Discontents: The
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worry about being rejected on account of new cultural differ-
ences. Southern Sudan, for example, has readily accepted thou-
sands of returnees from camps in surrounding countries, some
of whom had been in exile for almost two decades. The differ-
ent normative environment in Kakuma refugee camp, however,
has allowed girls some freedoms that were previously unknown
to them. Girls" education was heavily emphasized, as a result of
which many girls were able to go to school. Walking along the
camp, you could see girls riding bicycles and wearing trousers.
In conversations with refugees about return, the fear that new
practices such as these would lead to discrimination in Sudan
was commonly expressed.

Where fears do not hamper actual return, the new identi-
ties returnees take home with them may result in intimidation
and difficulty reintegrating into their former societies. Muggah
feared that ‘[e]ven if repatriation was a possibility, refugees with
a strong desire to promote gender equality would find integra-
tion into Bhutan’s traditionally patriarchal society difficult. The
wider Bhutanese population, let alone its government, shares
few common values in this regard.’®>

Resettlement to a third country is the third durable solution
available for refugees. Because of the limited number of places,
it is also the least accessible. By far the largest number of refu-
gees in the world is resettled to the United States, Canada, Aus-
tralia and a handful of other (mostly western European) coun-
tries. At first, this may seem like a perfect match. Refugees who
are acquainted with transnational human rights norms and have
developed human rights consciousnesses are subsequently re-
settled to the western countries from which most of these con-
cepts originate. Nevertheless, the relationship is not always so
simple, as is aptly illustrated by the problems experienced by a
Congolese family that was resettled to the Netherlands in 2006,
with whom | came into contact in the course of my work with a
refugee-assisting organization in The Hague in 2007.

The family, consisting of Mr. B, his wife, and their six chil-
dren, was experiencing considerable problems integrating into
Dutch society. The problem, in the view of the agencies and
municipality that were cooperating to assist them, was largely
a question of mentality —one importantly centred on the mat-

9 |bid, p. 162.
% Ibid, p. 161.
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ter of «rights» and ‘duties’. For example, Mr. B understood that
his children had a right to education. Through the municipal-
ity in which the family lived, the Dutch government disbursed
funding to enable them to purchase school supplies and take
the bus. Mr. B, however, had failed to link this notion of a right
to education to his obligation to ensure that his children did,
in fact, attend school—nor to ensure that the funding he was
given was spent for this purpose. The issue became one of con-
flict when it was noted that Mr. B had purchased (what were
considered non-essential) consumer goods such as a printer,
and then failed to send his children to school because he lacked
money for the school bus.

They similarly had a right to housing. Again, however, Mr. B's
interpretation of this right differed from that of the municipal
authorities. Mr. B complained that the house was not to his lik-
ing, and he asked the municipality to allocate his family a differ-
ent house. The municipality responded by informing Mr. B that
he had a right to housing, but not a right to choose any house
he wanted. He was further informed that if he wished to live
in a different house, he would have to arrange this for himself,
and that it was his own responsibility to ensure that he would
be able to pay for it.

The problem, in this case, arose from Mr. B's failure to com-
prehend that rights were not limitless. He also failed to com-
prehend that duties were attached to those rights to which he
was entitled, and that in his failure to comply with these du-
ties, he might be sanctioned. At the point of my intervention in
this case, Mr. B's conflict with the municipality had escalated to
such an extent that he had returned the keys of his house, had
packed up his belongings and his family and had taken a train
to Brussels to seek the assistance of UNHCR.

As Muggah warns, even decisions taken by programme staff
that may appear straightforward, such as the promotion of de-
mocratization through participation or of women’s issues through
sensitisation campaigns, can have practical implications for long-
term durable solutions.®® Instead of facilitating integration, overly
legalistic conceptualisations of rights and those lacking an equal
focus on responsibilities and duties®” can serve to create unrealis-
tic expectations, thereby encouraging a counter-productive claims

97 See Glendon’s description of the American rights culture in Glen-
don, Mary Ann, op. cit.



20

llse Griek

culture that may serve as an impediment to integration even in
strongly rights-oriented resettlement countries.

Conclusion

In this article, | have presented a critical reflection of UN-
HCR’s human rights-based approach to refugee protection. By
pointing out the repercussions and potential pitfalls of this ap-
proach, practitioners and academics are encouraged to recon-
sider its suitability as a basis for the provision of humanitarian
aid and refugee assistance.

The first salient critique is in the HRBA as presently imple-
mented, rights are not followed by remedies. Although UNHCR’s
actions have far-reaching impacts on the rights and lives of ref-
ugees, the growing length of existence of camps and adoption
of the human rights-based approach have not been followed by
the adoption of equally important accountability mechanisms.
Rather than reaffirming faith in human rights, as the UN Charter
refugees’ inability to seek and find redress for violations of their
rights renders human rights claims (and the underlying rights)
meaningless in practice, potentially undermining the credibility
of the human rights regime as a whole.

The call for accountability is becoming stronger, as refu-
gees engage in protests and report on human rights violations
in camps through independent press initiatives. Just as collec-
tive mobilization by NGOs and social movements has stimu-
lated state respect for human rights norms,®® the mobilization
of refugee groups in forms of protest may, in time, raise enough
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awareness to lead to new ways of assigning responsibility for
the rights of refugees, and of increasing the accountability of
humanitarian organizations.

But there are also other concerns arising from the rights-
based approach. Ultimately, the vision of rights that is adminis-
tered in refugee camps is determined by UNHCR and its key do-
nors, and is decidedly western in orientation. Refugees have no
say in which rights are applied in the regime that governs their
lives in camps, and the values that are prioritized my not rhyme
with community concerns or local values. As shown, an uncriti-
cal and culturally insensitive emphasis on rights in camps may
prove counter-productive to UNHCR’s mandate of providing pro-
tection to refugees. By delegitimizing local conflict management
solutions, insecurity for vulnerable individuals may not be re-
duced, but increased. Additionally, in some situations rights ed-
ucation can increase the elusiveness of durable solutions.

This begs the question of whether a human rights-based ap-
proach is the appropriate framework for humanitarian aid at all.
Perhaps there is a better alternative. It may be time to step away
from the emphasis on western hegemonic visions of morality
and assumptions of universality that currently underpin the aid
regime, and move towards a form of «tactical humanism». By
reaching agreement on norms and values through dialogue in-
stead of engaging in the top-down transplant of a selective set
of international human rights norms, tactical humanism advo-
cates an approach that allows for participation in a way that the
current rights-based approach does not. The result may be a set
of norms, including human rights norms that work far better on
the ground.

International Norms and Domestic Change. Cambridge University Press,
Cambridge, 1999, pp. 1-38.
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Resumen

A pesar de los grandes avances de la medicina del siglo xx,
la salud y la calidad de vida de millones de personas que viven
en paises en desarrollo siguen situdndose por debajo de limites
aceptables. En el sistema capitalista en el que estamos inmersos,
el derecho a la salud se ha convertido en un bien privado al que
Unicamente tienen acceso aquellos que se lo pueden costear.

El Acuerdo sobre los Aspectos de los Derechos de la Propie-
dad Intelectual relacionados con el Comercio (ADPIC) refuerza la
idea de que los derechos de las grandes transnacionales son mas
importantes que los derechos de las personas. El monopolio so-
bre la produccion y los precios tiene un impacto dramético en el
acceso a medicamentos; especialmente en los paises en desarro-
llo, donde la mayoria de la poblacion carece de seguro médico.

Palabras clave: ADPIC, Derecho, Farmacéutica, Genérico, Me-
dicamento, Patente, Salud, TRIPS (siglas en inglés de ADPIC).
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Abstract

In spite of the great developments in medicine in the 20t
century, the healthcare and the quality of life of millions of peo-
ple living in developing countries are still under the acceptable
limits. The capitalist system we are immersed in, the right to
healthcare has become a private good only accessible to those
that can afford it.

The Agreement on Trade Related Aspects of Intellectual
Property Rights (TRIPs) strengthens the idea that the rights of
great transnational companies are more important than people’s
rights. The monopoly over production and prices has an exag-
gerated impact over the access to medicines; especially in de-
veloping countries, where the majority of the population lacks
medical insurance.

Key words: TRIPs, Right, Pharmaceutics, Generic, Patent,
Health.
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1. La salud como derecho humanos

En 1946 la Constitucion de la Organizacion Mundial de la
Salud reconocié por primera vez el derecho a la salud como un
derecho humano'. Desde entonces, el reconocimiento juridico
del derecho a la salud ha sido reafirmado en numerosos instru-
mentos internacionales, regionales y nacionales.

Tras la Segunda Guerra Mundial, se aprobd la Declara-
cion Universal de los Derechos Humanos de 1948, en la que se
afirma que «toda persona tiene derecho a un nivel de vida ade-
cuado que le asegure, asi como a su familia, la salud y el bienes-
tar, y en especial la alimentacion, el vestido, la vivienda, la asis-
tencia médica y los servicios sociales necesarios»?.

Sin embargo, la guerra fria dividié a los derechos humanos en
dos categorias. El bloque liderado por Estados Unidos priorizaba
los derechos civiles y politicos mientras que el bloque liderado por
la Unién Soviética daba mayor importancia a la alimentacion, la
salud y la educacion. Asi en 1966 se cred por un lado el Pacto In-
ternacional de Derechos Civiles y Politicos y por otro el Pacto Inter-
nacional de Derechos Econdémicos, Sociales y Culturales (PIDESC).

La declaracion de Viena de 1993 no hace distinciones entre
generaciones de derechos. De hecho, afirma que todos los de-
rechos humanos son universales, indivisibles e interdependien-
tes y que estan relacionados entre si. Ademds, establece que la
comunidad internacional debe tratar a los derechos humanos de
manera global concediendo a todos el mismo peso3.

En el presente ensayo, entendemos los derechos humanos
como universales, indivisibles e interdependientes pero ademas,
como afirma Rubio Llorente, como una lista abierta al progreso
humano. Para Llorente el nimero y contenido de los derechos

' «El goce del grado méaximo de salud que se pueda lograr es uno de
los derechos fundamentales de todo ser humano sin distincién de raza,
religién, ideologia politica o condicién econdémica o social». Constitucion
de la Organizacién Mundial de la Salud (OMS, 1946).

2 Declaracion Universal de los Derechos Humanos (ONU, 1948), Ar-
ticulo 25.

3 Declaracién y Programa de Accion de Viena (ONU, 1993).

4 Rubio Llorente, Francisco: «El nticleo duro de los derechos humanos des-
de la perspectiva del derecho constitucional», citado en: De Currea-Lugo, Victor,
La salud como derecho humano. Universidad de Deusto, Bilbao, 2005, p. 20.

> De Currea-Lugo, Victor, La salud como derecho humano. Universi-
dad de Deusto, Bilbao, 2005, p. 20.
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humanos «va aumentando y ensanchandose con el progreso mo-
ral y politico de la humanidad*» criterio al que segun De Currea-
Lugo «se podrfa anexar el de progreso técnico y cientifico»®.

La declaracién de Viena senala ademas a los Estados como
los responsables de promover y proteger los derechos huma-
nos®. Mientras que el Articulo 12 del PIDESC reconoce el dere-
cho de toda persona, «al disfrute del mas alto nivel posible de
salud fisica y mental» y enumera diversas medidas que debe-
ran adoptar los Estados a fin de asegurar la plena efectividad de
este derecho’. Por tanto, los Estados tienen la responsabilidad
de garantizar el disfrute del nivel méas alto posible de salud fi-
sica y mental.

El derecho a la salud no significa el derecho a gozar de
buena salud?, sino tener disponibilidad y accesibilidad (fisica y
econdmica) sin que exista discriminacion, a recursos de calidad,
respetuosos con la ética médica y culturalmente apropiados que
permitan garantizar el disfrute del nivel méas alto posible de sa-
lud fisica y mental®. Para ello los Estados, como responsables de
garantizar el cumplimiento del derecho, deben establecer politi-
cas destinadas a que la poblacién tenga acceso a estos recursos
en el plazo de tiempo mas breve posible.

Cuando hablamos de recursos nos referimos a un sistema de
proteccién de la salud que incluya el acceso a atencién médica y
medicamentos pero también a otros factores determinantes de
la salud como son el acceso a agua potable y a condiciones sa-
nitarias adecuadas, el suministro adecuado de alimentos sanos,
una nutricién adecuada, una vivienda adecuada, condiciones sa-
nas en el trabajo y el medio ambiente, y acceso a la educacion e
informacion sobre cuestiones relacionadas con la salud, incluida
la salud sexual y reproductiva’.

6 Declaracion y Programa de Accion de Viena (ONU, 1993).

7 Pacto Internacional de Derechos Econdmicos, Sociales y Culturales
(ONU, 1996), Articulo 12.

8 En el predmbulo de la Constitucion de la Organizacién Mundial de
la Salud se define la salud como «un estado de completo bienestar fisico,
mental y social, y no solamente como la ausencia de afecciones o enferme-
dades». Constitucion de la Organizacion Mundial de la Salud (OMS 1946).

9 Comité de Derechos Econémicos, Sociales y Culturales, £/ derecho al
disfrute del mas alto nivel posible de salud, 11/08/2000, E/C. 12/2000/4,
CESCR Observacion General 14, (General Comments), Ginebra, 25 de abril
a 12 de mayo de 2000.

10 Ipid.
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Los Estados son responsables tanto de sus acciones como de
sus omisiones relacionadas con la salud publica y los derechos hu-
manos; asi como de regular la accion de terceros. No hablamos
aqui de una responsabilidad ética o moral sino de una res-ponsa-
bilidad legal. Un gran nimero de Estados han firmado al menos
una declaracion que incluye el derecho a la salud, como la Decla-
racion Universal de los Derechos Humanos, el Pacto Internacional
de Derechos Econodmicos, Sociales y Culturales, la Convencién so-
bre los Derechos del Nifio, o la Convencién Internacional sobre la
Eliminacion de todas las Formas de Discriminacion Racial.

Ademas, muchos de ellos han incluido el derecho a la salud
en sus constituciones nacionales y han ratificado instrumentos
regionales de derechos humanos que reconocen la salud como
derecho, como son la Carta Social Europea de 1961, la Carta
Africana de Derechos Humanos y de los Pueblos de 1981 vy el
Protocolo Adicional a la Convenciéon Americana sobre Derechos
Humanos en Materia de Derechos Econémicos, Sociales y Cultu-
rales de 1988.

La Conferencia Internacional sobre Atencién Primaria de Salud
de Alma-Ata de 1978 supuso un punto de inflexion en la historia
de la salud publica al proponer como objetivo que todos los pue-
blos del mundo alcanzasen en el afio 2000 un nivel de salud que
les permitiera llevar una vida social y econémicamente produc-
tiva'’. Los 134 paises que asistieron a la Conferencia organizada
por la Organizacién Mundial de la Salud (OMS) y UNICEF firmaron
la Declaracion de Alma-Ata en la que se reconoce que la salud,
entendida como un estado de completo bienestar fisico, mental y
social, y no Unicamente como la ausencia de afecciones o enfer-
medades, es un derecho humano fundamental'.

Alma-Ata sefalé la necesidad de una asistencia sanitaria in-
tegral a través de la atencién primaria de la salud como ele-
mento clave para alcanzar el objetivo de salud para todos. La
OMS recibio criticas de expertos en salud, donantes y empresas
con intereses econémicos en el sector sanitario. Por una parte
se llegd a afirmar que la atencién primaria de la salud era de-

" Declaration of Alma-Ata (OMS, 1978).

2 Ibid.

3 UNICEF, Estado mundial de la infancia 2008: Supervivencia infantil,
UNICEF, Nueva York, 2007, p. iii.

4 Ibid., p. iii.

5 UNICEF, Estado mundial de la infancia 2009: Salud materna y neo-
natal, UNICEF, Nueva York, Diciembre, 2008, p. 22.
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masiado costosa y compleja; mientras que por otra se senalaba
como insuficiente para alcanzar el objetivo de salud para todos.
La primera concesion fue la propuesta del concepto de la aten-
cion primaria de la salud selectiva (APSS), que reducia el carac-
ter integral de Alma-Ata a intervenciones selectivas orientadas a
combatir enfermedades concretas; estableciendo las prioridades
en funcién de la relacion coste-eficacia.

Durante el siglo xx se consiguieron grandes avances en el
campo de la salud. La esperanza de vida al nacer se incrementé
en veinticinco anos y se consiguié controlar e incluso erradicar
algunas de las principales enfermedades infecciosas, como la vi-
ruela. Sin embargo, a pesar de estos avances, la salud y la cali-
dad de vida de millones de personas que viven en paises en de-
sarrollo siguen situdndose por debajo de limites aceptables y
estamos muy lejos de alcanzar el objetivo de salud para todos
de la Declaracion de Alma-Ata.

Por primera vez en la historia reciente, en 2006 se consiguié
que la cifra total de mortalidad anual en nifos y nifas meno-
res de cinco afos fuese inferior a 10 millones'3. De hecho entre
1960 y 2006 la tasa de mortalidad infantil disminuyd un 60% 4.
Sin embargo, en 2007 perdieron la vida 9,2 millones de menores
de cinco afos. El 92% por ciento de estas muertes tuvieron lugar
en Africa y Asia y mas del 50% en el continente africano's. Unas
cifras que siguen siendo inaceptables, especialmente cuando
mas de 200 millones de nifios menores de cinco afos no tienen
acceso a sanidad basica cuando la necesitan'®.

Dos millones de nifios y nifas menores de cinco afios mueren
de neumonia al afo'’; mientras que el paludismo provoca un
millén de muertes cada afio, de las cuales hasta el 80% corres-
ponden a menores de cinco anos'®. Existen tratamientos efecti-
vos para la mayor parte de las enfermedades que mas muertes
causan. Sin embargo, un tercio de la poblacion mundial carece
de acceso a medicamentos, cifra que alcanza el 50% en algunas
partes de Asia y de Africa’®. Segun la OMS, a escala mundial, en
Africa se registran la mitad de las muertes de nifios debidas a

16 Save the Children, Estado mundial de las madres 2008, Save the
Children, Madrid, 2008, p. 5.

17 UNICEF: Estado mundial de la infancia 2008, op. cit., p. 6.

18 Ibid., p. 13.

19 DFID (United Kingdom Department for International Development),
Access to Medicine Factsheet. DFID, January 2006, p. 1. (Consulta: Diciem-
bre 2008). www.dfid.gov.uk/pubs/files/atm-factsheet0106.pdf



924

Lourdes Collado Rodriguez

enfermedades diarreicas y neumonia, 9 de cada 10 muertes de
nifos a causa de la malaria y 9 de cada 10 muertes de nifios a
causa del VIH/SIDA,

Aproximadamente el 90% de los casos de infeccién pediatrica
del VIH tienen lugar en el Africa Subsahariana?’. Una mujer em-
barazada portadora del VIH que no reciba tratamiento con me-
dicamentos antirretrovirales tiene una probabilidad del 35% de
transmitir el virus a su hijo durante el embarazo, el parto o la lac-
tancia??. La terapia antirretroviral reduce significativamente esta
probabilidad. Sin embargo, aunque el acceso de madres portado-
ras del VIH a terapias antirretrovirales para prevenir la transmision
del virus a sus bebés se ha incrementado de un 9% en 2004 a un
33% en 2007 en paises de renta media y baja no es suficiente?3.
UNAIDS estima que en 2008, méas del 90% de los nifios con VIH
fueron infectados durante el embarazo, el parto o la lactancia?*.

Se podria argumentar que la razén por la que los Estados no
cumplen con su responsabilidad de garantizar el derecho a la
salud tiene que ver con una pérdida de poder del Estado den-
tro de un sistema capitalista en el que el poder de las empre-
sas multinacionales ha reemplazado al poder de los Estados. Sin
embargo, no debemos eximir de su responsabilidad a los Go-
biernos tan facilmente. Aunque Estados Unidos y la Unién Eu-
ropea predican el liberalismo econémico y la no intervencion
del Estado, en los Ultimos anos se ha incrementado el proteccio-
nismo de sus Gobiernos en los ambitos econémico, politico y de
seguridad®®. Los Estados no han perdido su poder, simplemente
lo utilizan para apoyar los intereses del capital y de las grandes
empresas transnacionales.

Anne-Christine Habbard y Marie Guiraud hablan de Esta-
dos esquizofrénicos?® que tras haber firmado diferentes decla-

20 OMS, Estado de la salud en el mundo, nuevo estudio sobre la car-
ga mundial de morbilidad. OMS, Ginebra, 27 Octubre 2008. (Consulta:
Enero de 2009). http://www.who.int/mediacentre/news/notes/2008/np11/
es/index.html

21 De Cock, Kevin M. et al., «Prevention of mother-to-child HIV trans-
mission in resource-poor countries: translating research into policy and
practice». Journal of the American Medical Association, vol. 283, March
2000, pp. 1175-1182 en UNICEF, Estado mundial de la infancia 2008, op.
ct., p. 13.

22 UNICEF, Estado mundlial de la infancia 2008, op. cit., p. 13.

23 UNAIDS, 2008 Report on the global AIDS epidemic, UNAIDS, Ge-
neva, 2008, p. 124.

Anuario de Accion Humanitaria y Derechos Humanos

Yearbook on Humanitarian Action and Human Rights
ISSN: 1885 - 298X, 2009, Bilbao, pags. 91-114

raciones internacionales y regionales vinculantes sobre derechos
humanos, comprometiéndose de esta manera a proteger el de-
recho a la salud; firmaron el Acuerdo sobre los Aspectos de los
Derechos de la Propiedad Intelectual relacionados con el Comer-
cio (ADPIC) que impide el cumplimiento del derecho a la salud.
Sin embargo, la legislaciéon internacional sobre derechos huma-
nos tiene primacia dentro de la legislacién internacional?’. Esta
primacia se deriva de la Carta de las Naciones Unidas?®, firmada
en San Francisco el 26 de junio de 1945.

El articulo 1 de la Carta explica los propésitos de las Nacio-
nes Unidas entre los que se encuentra el estimulo del respeto a
los derechos humanos y a las libertades fundamentales de to-
dos, sin hacer distincion por motivos de raza, sexo, idioma o re-
ligion. Mientras que el articulo 55 (c) establece que la Organiza-
cion promovera el respeto universal a los derechos humanos y a
las libertades fundamentales de todos y la efectividad de tales
derechos y libertades. Pero ademas, en virtud del articulo 56, to-
dos los Miembros se comprometen a tomar medidas de forma
conjunta o separada, en cooperacién con la Organizacién, para
la realizacion de los propositos consignados en el Articulo 55.
Ademas, en virtud del articulo 103 de la Carta de las Naciones
Unidas, las obligaciones contraidas por los Miembros de Nacio-
nes Unidas bajo la Carta tienen primacia y deben prevalecer so-
bre las obligaciones contraidas en virtud de cualquier otro con-
venio internacional.

La Carta, sin embargo, no establecia cuales eran los dere-
chos de todo ser humano, que debian ser respetados por los Es-
tados firmantes. Para ello el Consejo Econémico y Social de Na-
ciones Unidas, a través de la Resolucion 9 (Il) del 21 de mayo de
1946, establecié la Comision de Derechos Humanos que elabo-

2 Ipid., p. 37

25 Navarro, Vinceng, «La lucha de clases a escala mundial» en 25 arios
de Neoliberalismo, No. 8, 2007, pp. 71-88.

26 Habbard, Anne-Christine and Guiraud Marie, The WTO and human
rights, International Federation for Human Rights, N.° 320/2, November,
2001.

27 Humphey, John, No distant millennium: the international law of hu-
man rights, Unesco, Paris, 1989. En Habbard, Anne-Christine and Guiraud
Marie, op. cit.

28 Carta de las Naciones Unidas (ONU, 1945).
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rarfa la Declaracion Universal de los Derechos Humanos, some-
tida a votacion y aprobada en Paris, el 10 de diciembre de 1948.
Declaracion que reconoce en su articulo 25 el derecho a la sa-
lud?®. Por tanto, mas alla de la responsabilidad ética o moral, los
Estados tienen la responsabilidad legal de garantizar el disfrute
del nivel mas alto posible de salud fisica y mental por encima de
las obligaciones contraidas en virtud de cualquier otro convenio
internacional.

Hay que sefalar que la Declaracion Universal de los Derechos
Humanos no es un tratado, sino una resolucién. Las resolucio-
nes y las declaraciones, a diferencia de los tratados, no estan es-
pecificamente ratificadas por los Estados, por lo que no impo-
nen obligaciones legales. Sin embargo, cuando una resoluciéon
es universalmente aceptada tanto en la teorfa como en la prac-
tica se convierte en ley internacional consuetudinaria vinculante.
Este es el caso de la Declaracion de los Derechos Humanos.

Sin embargo, la comunidad internacional no ha otorgado a
los derechos humanos la primacia que les concede la Carta de
Naciones Unidas. El reconocimiento, respeto y proteccion de los
derechos humanos por parte de los Estados se basa principal-
mente en la buena voluntad de éstos, con condenas ocasionales
por parte de Naciones Unidas que no cuenta con un mecanismo
para hacer cumplir sus recomendaciones. No existe un orga-
nismo internacional que obligue a los Estados a cumplir con la
legislaciéon internacional sobre derechos humanos como si ocu-
rre con la legislacion internacional referente al comercio.

2. La mercantilizacion del derecho a la salud

Algunos autores, como Roger Normand, distinguen entre
dos ramas del derecho internacional; por un lado el derecho in-
ternacional de los derechos humanos y por otro el derecho in-
ternacional del comercio, con diferentes y a menudo contra-
dictorios valores, leyes, procedimientos y mecanismos para su
cumplimiento3°.

29 «Toda persona tiene derecho a un nivel de vida adecuado que le asegu-
re, asi como a su familia, la salud y el bienestar, y en especial la alimentacion,
el vestido, la vivienda, la asistencia médica y los servicios sociales necesarios»,
Declaracion Universal de los Derechos Humanos (ONU, 1948), Articulo 25.

30 Normand, Roger, «Separate and unequal: Trade and Human Rights
Regimes», Background paper for Human Development Report 2000,
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El derecho internacional del comercio se deriva de los Acuer-
dos de la Organizacion Mundial del Comercio (OMC). La crea-
cion de la OMC se establecié en el Acta Final de la Ronda de
Uruguay, firmada en Marrakech en 1994 y que entraria en vigor
el 1 de enero de 1995, reemplazando el Acuerdo General sobre
Aranceles y Comercio adoptado en 1947.

Tras la Conferencia Monetaria y Financiera de las Naciones
Unidas en Bretton Woods se crearon el Fondo Monetario Inter-
nacional (FMI) y el Banco Mundial (BM) con el objetivo de re-
construir Europa tras la Il Guerra Mundial y evitar depresiones
econdémicas futuras. Los Acuerdos de Bretton Woods también
contemplaban la creacion de una Organizacion Internacional
de Comercio que gobernara las relaciones comerciales. Sin em-
bargo la oposicién de Estados Unidos a ratificar la Carta de la
Habana lo impidi6 y en su lugar se cre6 el Acuerdo General so-
bre Aranceles y Comercio, antecesor de la OMC.

La OMC es distinta del BM y del FMI en cuanto a que no fija
reglas sino que proporciona un foro donde tienen lugar las ne-
gociaciones de acuerdos comerciales y garantiza que dichos
acuerdos se cumplan. Para ello dispone de un érgano de So-
lucion de Diferencias cuyas decisiones son vinculantes; a dife-
rencia de otros organismos internacionales como la OMS o las
propias Naciones Unidas. De hecho, el Sistema de Solucion de
Diferencias de la OMC es considerado como el mecanismo ju-
risdiccional internacional de mayor efectividad que existe en la
actualidad?'.

El 6rgano superior de la OMC es la Conferencia Ministerial,
que se retine al menos una vez cada dos anos para determinar
la direccion estratégica de la organizacién. Ademas de la Con-
ferencia Ministerial existen cuatro consejos, el Consejo General,
organo permanente con sede en Ginebra, y tres Consejos sec-
toriales correspondientes a los tres acuerdos multilaterales de la
OMC: el Acuerdo General sobre Comercio y Aranceles (GATT),
el Acuerdo General sobre el Comercio de Servicios (GATS) y el
Acuerdo sobre los Derechos de la Propiedad Intelectual relacio-
nados con el Comercio (ADPIC).

PNUD, January 2000, p. 2. (Consulta: Enero 2009). http://hdr.undp.org/
en/reports/global/hdr2000/papers/normand2000.pdf

31 Pipan, Anita, Los derechos humanos y la OMC, Ciudad Argentina,
Buenos Aires, 2006, p. 44.
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El Acuerdo de Marrakech establece que cada miembro de la
OMC tendra un voto y que las decisiones se tomaran por con-
senso32. En teorfa, esto significa que cada uno de los paises
miembros puede ejercitar su derecho al veto; aunque en la prac-
tica los paises con mayor peso politico y econémico redactan
normas y toman decisiones a puerta cerrada, que después son
presentadas al resto de los miembros para que las refrenden.
Ademads, la existencia de una multitud de comités y la compleji-
dad de los procedimientos dificultan la participacién de los pai-
ses en desarrollo en las negociaciones.

El objetivo de la OMC es fomentar la liberalizacién del co-
mercio. El modelo de economia liberal en el que se basa la legis-
laciéon internacional tiene su origen en la teoria del utilitarismo
clasico, que defiende el maximo bienestar para el maximo nu-
mero de personas. De hecho, en el predmbulo del Acuerdo de
Marrakech por el que se establece la Organizacién Mundial del
Comercio se mencionan objetivos tales como elevar los nive-
les de vida, conseguir el pleno empleo y fomentar un desarrollo
sostenible protegiendo y preservando el medio ambiente:.

Los afos 90 fueron el periodo de mayor auge de las teorfas
economicas liberales, siendo en gran parte responsable la Es-
cuela de Chicago ya que lograron que el neoliberalismo pare-
ciese la condicion natural y normal de la humanidad34. El BM y
el FMI comenzaron a aplicar la ideologia de libre mercado a los
paises en desarrollo a través de los préstamos de ajuste estruc-
tural (PAEs) concedidos por el BM y supeditados a la aprobacion
del FMI que impone tres tipos de condicionalidades: privatiza-
ciones, desregulaciones y la reduccion de barreras comerciales;
condicionalidades que se traducen en recortes sociales.

A través de diversos informes el BM se ha convertido en pro-
motor del papel del mercado en el sector sanitario en los paises
en desarrollo. En 1987 publicé Financiacion de los servicios de
salud en los paises en vias de desarrollo: una agenda para la re-

32 Acuerdo de Marrakech por el que se establece la Organizacion
Mundial del Comercio (OMC, 1995). Articulo IX (1).

33 Ibid.

34 George, Susan, Breve Historia Del Neoliberalismo: veinte anos de
economia de elite y las oportunidades emergentes para un cambio estruc-
tural, Conferencia sobre Soberania Econdmica en un Mundo Globalizado,
Bangkok, marzo 24-26, 1999. (Consulta: Noviembre 2008). http:/www.
ub.es/prometheus2 1/articulos/nautas/14.pdf
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forma®. Con este informe, el BM pretendia promover el papel
del mercado en la financiacién de los servicios de atencién sani-
taria. Mientras que su informe sobre desarrollo de 1993, Inver-
tir en salud?®, define la logica de mercado que subyace a la re-
forma del sector sanitario.

En ambos informes el BM propone a los gobiernos de los
paises en desarrollo que desempenen un papel limitado en la fi-
nanciacién y provision de asistencia sanitaria y que otorguen un
papel mas amplio al sector privado. Aquellos gobiernos dispues-
tos a aplicar las politicas sanitarias propuestas por el BM reciben
préstamos para financiar cambios estructurales en el sector sa-
nitario.

Sin embargo, el Pacto Internacional de Derechos Econdmi-
cos, Sociales y Culturales reconoce el derecho de toda persona
a disfrutar del beneficio del progreso cientifico y de sus apli-
caciones, lo que implica que toda persona tiene el derecho a
beneficiarse de avances cientificos tales como los medicamen-
tos3’. El PIDESC también establece que los Estados tienen la
obligaciéon de facilitar los medicamentos esenciales definidos
en el Programa de Accion sobre Medicamentos Esenciales de
la OMS38.

En 1977 la OMS publicé por primera vez una Lista Modelo
de Medicamentos Esenciales para hacer frente a las necesidades
prioritarias de salud en el mundo. Esta lista es revisada cada dos
anos y los medicamentos que se incluyen en ella se seleccionan
en base a criterios de calidad, seguridad y eficacia pero también
en funcién de la relacion coste-eficacia por lo que medicamen-
tos esenciales desde un punto de vista médico quedan fuera de
la lista debido a su elevado coste.

A diferencia de los paises desarrollados, la mayoria de los pai-
ses en desarrollo no cuentan con un sistema sanitario que sub-
vencione el coste de los medicamentos. Segun la OMS, en 2004
el gasto en productos farmacéuticos se situaba entre el 10 y el

3> BM, Financing Health Services in Developing Countries: An Agenda
for Reform, World Bank, Washington DC, 1987.

36 BM, World Development Report 1993: Investing in Health. Oxford
University Press, Washington DC, 1993.

37 Pacto Internacional de Derechos Econdmicos, Sociales y Culturales
(ONU, 1996), Articulo 15.

38 Comité de Derechos Econémicos, Sociales y Culturales, E/ derecho
al disfrute del mas alto nivel posible de salud, op. cit.
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20 por ciento del total de los gastos sanitarios en los paises ricos
y entre el 20y el 60 por ciento en los paises mas pobres®*.

El Ministerio de Cooperacion Internacional para el Desarrollo
de Reino Unido reconoce que el coste es un problema clave para
los consumidores de medicamentos en los paises en desarrollo.
«En muchos paises en desarrollo los medicamentos representan
entre el 60 y el 90% del gasto en salud por hogar» convirtiendo
el coste de los medicamentos en un determinante clave para
que las personas tengan o no acceso. Mejorando el acceso a
medicamentos esenciales y vacunas, podrian salvarse hasta 10,5
millones de vidas al afio en todo el mundo®.

Los Estados, en tanto que responsables del cumplimiento de
los derechos humanos, tiene la obligacién de asegurar que tanto
los individuos como las entidades privadas, incluyendo a las cor-
poraciones transnacionales que estén bajo su jurisdiccion, no
priven a otros individuos de sus derechos econémicos, sociales y
culturales. Los Estados son los responsables de las violaciones de
los derechos econémicos, sociales y culturales que resulten del
incumplimiento de su deber de controlar el comportamiento de
estos actores privados*'.

3. El acuerdo ADPIC

La Ronda de Uruguay de las negociaciones del GATT, de la
que surgio el Acuerdo ADPIC, se inicié en 1986, cuando las em-
presas titulares de patentes, incluidas las farmacéuticas, presio-
naron a la Oficina de Representacién Comercial de Estados Uni-
dos sobre el impacto de los productos falsificados.

Antes del Acuerdo ADPIC, las patentes se regulaban a escala
internacional segun el Convenio de Parfs para la Proteccién de la
Propiedad Industrial de 1883, revisado en Bruselas (1900), Was-
hington (1911), La Haya (1925), Londres (1934), Lisboa (1958),
Estocolmo (1967) y enmendado el 28 de septiembre de 1979.

El Acuerdo ADPIC va més alld del Convenio de Paris al exi-
gir a los actuales y futuros miembros de la OMC que establez-

39 OMS, The World Medicines Situation, OMS, 2004, p. 45.

40 DFID, Access to Medicine Factsheet, op. cit.

41 Maastricht Guidelines on Violations of Economic, Social and Cultural
Rights, Maastricht, January 22-26, 1997, norm 18. (Consulta: Enero 2009).
http:/Awvww1.umn.edu/humanrts/instree/Maastrichtguidelines_.html
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can patentes por veinte afios tanto para los nuevos produc-
tos como para los procesos de fabricacion, en todas las areas
comerciales. Asi mismo, fija plazos para que los paises modi-
figuen su legislacion nacional sobre patentes. Los plazos va-
rian en funcién del nivel de desarrollo de cada pais. Los paises
desarrollados empezaron a aplicar el Acuerdo ADPIC el 1 de
enero de 1995, mientras que la mayoria de los paises en de-
sarrollo o hicieron en el afo 2000. A los paises menos avan-
zados se les concedié una ampliacion del periodo de transicién
hasta el afo 2006 que en 2002 fue prorrogada hasta el 1 de
enero de 2016.

Durante las negociaciones que condujeron al Acuerdo AD-
PIC, tanto Estados Unidos como la Comunidad Europea se posi-
cionaron en favor de una mayor protecciéon de la propiedad in-
telectual que beneficiara a las corporaciones del Norte. Por otra
parte, los paises en desarrollo intentaron, sin éxito, salvaguardar
su capacidad de crear industrias locales; incluidas las industrias
farmacéuticas.

Dicha intencién fue tachada por Estados Unidos y la Co-
munidad Europea de «proteccionista» a pesar de que las me-
didas proteccionistas fueron comunes en los paises desarrolla-
dos durante sus etapas de industrializacion. De hecho, antes del
Acuerdo ADPIC, muchos paises tenian restricciones sobre las pa-
tentes de productos farmacéuticos o carecian de las mismas. En
Europa, a las farmacéuticas se les nego la proteccién de paten-
tes en algunos paises hasta las décadas de 1960 y 1970 con el
fin de promover el desarrollo de la industria local y controlar el
precio de los medicamentos*2.

El equipo negociador de Estados Unidos incluia a consejeros
del lobby de la industria farmacéutica, biotecnolégica y quimica;
asi como del Comité de Propiedad Intelectual, una coalicién de
las trece compafias mas importantes de Estados Unidos; entre
ellas empresas farmacéuticas como Pfizer o Merck. Estos conse-
jeros elaboraron gran parte de las normas sobre patentes y pro-
piedad intelectual que se adoptarian en los tratados comerciales
internacionales®3.

42 Fort, Meredith; Merger, Mary Anne y Gish, Oscar, E/ negocio de la
salud: Los intereses de las multinacionales y la privatizaciéon de un bien
publico, Paidos Ibérica, Barcelona, 2006, p. 279.

43 Fort, Meredith et al., op. cit., p. 277.
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Al prohibir la competencia entre fabricantes de medicamen-
tos genéricos durante veinte anos desde la fecha de registro de
la patente, las companias farmacéuticas tienen el monopolio de
produccién y comercializacién de un determinado medicamento
o tratamiento, estableciendo precios que eliminan la posibilidad
de millones de personas de acceder medicamentos y tratamien-
tos vitales.

En 2001, los miembros de la OMC reconocieron a través de
la Declaracion Ministerial de Doha el derecho de todos los paises
a utilizar las salvaguardas establecidas en el Acuerdo ADPIC para
promover la salud publica: «Convenimos en que el Acuerdo so-
bre los ADPIC no impide ni deberad impedir que los Miembros
adopten medidas para proteger la salud publica. En conse-
cuencia, al tiempo que reiteramos nuestro compromiso con el
Acuerdo sobre los ADPIC, afirmamos que dicho Acuerdo puede
y deberd ser interpretado y aplicado de manera que apoye el de-
recho de los Miembros de la OMC de proteger la salud publica
y, en particular, de promover el acceso a los medicamentos para
todos. A este respecto, reafirmamos el derecho de los Miembros
de la OMC de utilizar, al maximo, las disposiciones del Acuerdo
sobre los ADPIC, que prevén flexibilidad a este efecto»44.

El Acuerdo ADPIC establece una serie de salvaguardas o fle-
xibilidades que los Gobiernos pueden utilizar para proteger la
salud publica. De estas salvaguardas, las principales son la im-
portacién paralela y la licencia obligatoria

La importacion paralela o importaciéon gris consiste en medi-
camentos patentados que son comercializados en un pafs e im-
portados en otro sin la aprobacion del titular de la patente, apro-
vechando que las empresas farmacéuticas en ocasiones cobran
precios considerablemente mas bajos en un pais que en otro.

La licencia obligatoria permite a los gobiernos expedir licen-
cias que permitan a una compania u organismo publico fabricar
un producto patentado sin la autorizaciéon del titular de la pa-
tente en determinadas circunstancias como emergencias nacio-
nales o bien para un uso publico no comercial. Bajo una licencia

44 Declaracion relativa al acuerdo sobre los ADPIC y la salud publica de
14 de noviembre de 2001 (OMC, 2001), Articulo 4.

45 Fort, Meredith et al., op. cit., p. 293.

46 \Weissman, Robert, «The Cipro Rip-Off», The Multinational Moni-
tor, Vol. 22, No. 11, 2001. (Consulta: Octubre 2008). http://multinational-
monitor.org/mm2001/01november/nov01front.html
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obligatoria, se debe pagar una compensacién o «derechos de li-
cencia razonables» al propietario de la patente. La cantidad de
los derechos de licencia no estd fijada por el Acuerdo ADPIC y
no es necesario que el titular de la patente la juzgue razonable
o adecuada.

Tras la Declaracion de Doha, tanto el gobierno estadouni-
dense como las empresas farmacéuticas han presionado a la
OMC para limitar las licencias obligatorias para los paises en
desarrollo a «emergencias nacionales» estrictamente definidas.
También se insté a la OMC a limitar la capacidad de los paises
miembros para importar genéricos de otros paises con capaci-
dad de fabricacion bajo licencia obligatoria®®.

Sin embargo, ante el panico que se desatd en Estados Uni-
dos por un posible ataque de antrax tras el 11 de septiembre
de 2001, el Senador Charles Schumer pidi6é al Ministerio de
Sanidad estadounidense que emitiese una licencia obligatoria
para permitir a los fabricantes de genéricos producir Cipro para
10 millones de personas. «No podemos depender Unicamente
de Bayer para asegurarnos de que tenemos un suministro su-
ficiente de Cipro». Ademas «comprar Cipro Unica y exclusiva-
mente a Bayer —que cobra mucho mas de lo que cobrarian los
fabricantes de genéricos— significa que gastamos mucho mas y
recibimos mucho menos» 46.

En los ultimos afios, las naciones mas ricas lideradas por Esta-
dos Unidos y la Unién Europea, han puesto un empefio sin prece-
dentes en cerrar tratados bilaterales de libre comercio con los pai-
ses en desarrollo. Los paises desarrollados utilizan estos acuerdos
para lograr concesiones que no han logrado obtener en la OMC
como liberalizaciones mas rapidas o la imposicién de reglas mas
estrictas sobre la propiedad intelectual. En 2006, mas de 100 pai-
ses en desarrollo estaban embarcados en la negociacién de alre-
dedor de 67 tratados comerciales bilaterales o regionales, y firma-
ron mas de 60 acuerdos bilaterales de inversion. En la actualidad,
mas de 250 tratados comerciales regionales y bilaterales regla-
mentan algo mas del 30% del comercio mundial*’.

47 Oxfam, Nuestro futuro por la borda. Cémo socavan el desarrollo
los tratados de comercio e inversiones entre paises ricos y pobres, Oxfam,
marzo 2007, p. 5.
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El Gobierno de Estados Unidos ha defendido con vehemen-
cia los intereses comerciales de las empresas farmacéuticas en
las negociaciones comerciales con pafses en desarrollo a través
de la imposicion de las normas ADPIC plus*. Estas normas vio-
lan los compromisos de Estados Unidos en la Declaracion de
Doha e impiden que los paises en desarrollo utilicen las exencio-
nes para proteger la salud publica.

Estados Unidos ha conseguido imponer las normas ADPIC
plus a través de tratados de libre comercio bilaterales y regio-
nales, como concesion obligatoria para la adhesion a la OMC y
otras formas de presion unilateral como sanciones comerciales,
reducciones de la ayuda exterior, la anulacion de las preferencias
comerciales y la utilizacion de programas de asistencia técnica®.
En general el resto de paises han consentido con su silencio la
imposicion de las normas ADPIC plus. Aunque no hay que olvi-
dar que todas las empresas farmacéuticas que venden medica-
mentos a un pais en desarrollo, incluidas las empresas europeas,
se benefician las normas ADPIC plus.

Jordania fue el primer pais en introducir normas ADPIC plus
en su legislacién nacional sobre patentes, como consecuencia
del Tratado de Libre Comercio que firmé con Estados Unidos en
diciembre de 2001. Las normas ADPIC plus introdujeron en la
ley jordana sobre proteccion de datos la exclusividad de datos,
una disposicién que crea un nuevo sistema monopdlico, dis-
tinto de las patentes, que bloquea la comercializacion de me-
dicamentos genéricos durante 5 afos o mas, adn si no existe
patente.

Ademas, la disposicion 22 del articulo 4 del Tratado de Libre
Comercio de Estados Unidos con Jordania exige a la autoridad
sanitaria jordana que conceda tres afios adicionales a la exclusi-

48 Representantes de corporaciones transnacionales estuvieron es-
trechamente vinculados a los negociadores norteamericanos durante la
negociacion del Acuerdo la OMC sobre propiedad intelectual, e incluso
aportaron partes de texto del acuerdo. Vander Stichele, Myriam, Towards
a World Transnational’s Organisation?, Transnational Institute, 1998. En
VV.AA. , Entre el libre comercio y el comercio justo, Coordinadora de ONG
para el Desarrollo, Madrid, 2000, pp. 21-53.

49 Oxfam, Todo el dolor pero ningtin beneficio: Las normas de propie-
dad intelectual ADPIC plus del TLC de EEUU con Jordania limitan el acceso
a las medicinas, Oxfam, abril 2007, p. 4.

50 Tratado de Libre Comercio entre Estados Unidos y Jordania (2001).
Articulo 4, disposicién 22.
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vidad de datos cuando una compainia farmacéutica descubre un
nuevo uso de un medicamento existente®C. Respecto a los pro-
ductos farmacéuticos, la disposicién 23 (a) establece una exten-
sién de la duraciéon de la patente para compensar la reduccion
de la duracion de la misma como consecuencia de demoras en
el proceso de autorizacion comercial®'.

Desde la entrada en vigor del Tratado de Libre Comercio con
Estados Unidos en 2001 los precios de los medicamentos en Jor-
dania han aumentado un 20%°>2. A esto se suma el que al me-
nos el 40% de la poblacién jordana carece de cualquier tipo de
seguro médico>. Los médicos del Hospital Universitario de Jor-
dania, el principal hospital publico del pais, afirman que un gran
numero de jordanos con escasos recursos que han sido admiti-
dos para ser hospitalizados se han negado, en parte por el ele-
vado coste de los medicamentos®*.

Posteriores tratados de libre comercio de Estados Uni-
dos con otros paises en desarrollo como Marruecos, Bahréin,
Oman, Singapur y Chile, van mas alla de las normas ADPIC-Plus
incluidas en el Tratado de Libre Comercio entre Estados Unidos
y Jordania incorporando términos de propiedad intelectual aun
mas severos®>.

Por otra parte, la Ley del Comercio de Estados Unidos obliga
a la Oficina del Representante comercial de Estados Unidos a
realizar un informe anual conocido como el Informe «Especial
301». Dicho informe evalla si las normas de proteccién de la
propiedad intelectual en otros paises son coherentes con el nivel
de proteccion que demanda Estados Unidos. A los paises que
no alcanzan niveles de proteccién «deseables» se les envia avi-
sos que incluyen amenazas de sanciones comerciales. Muchas

51 Tratado de Libre Comercio entre Estados Unidos y Jordania (2001).
Articulo 4, disposicion 23 (a).

2. OXFAM: Todo el dolor... op. cit., p. 2.

53 El-Said, Hamed and El-Said, Mohammed, «TRIPS-Plus Implications
for Access to edicines in Developing Countries: lessons from Jordan-Unit-
ed States Free Trade Agreement», The Journal of World Intellectual Prop-
erty, Vol. 10, No. 6, 2007, pp. 438-475.

54 Ibid., p. 462.

%5 El-Said, Hamed y El-Said, Mohammed, op. cit., p. 451.
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Grafico 1
Genealogia de la Industria Farmacéutica en Europa y América 1989-Enero 2009
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Fuente: Péginas Web de las Companias farmacéuticas y Nera Economic Consulting, Federal trade commission — Department of justice workshop on merger enforcement non-
price competition and innovation. Innovation market analysis after Genzyme-Novazyme. February 18, 2004. (Consulta: Octubre 2008). http://www.ftc.gov/ibc/mergerenforce/

presentations/040218rapp.pdf

de las recomendaciones del Informe Especial 301 y del estudio
de la Asociacion de Investigacion y Produccién Farmacéutica de
Estados Unidos (PhRMA) sobre los marcos legislativos relativos
a la propiedad intelectual en otros paises «son idénticas o sor-
prendentemente similares»>°.

Por ultimo, dado que para convertirse en miembro de la
OMC se requiere el consenso de todos los miembros, el Go-
bierno de Estados Unidos ha utilizado el proceso de adhesion a
la OMC para forzar a los paises candidatos a renunciar a las sal-
vaguardas que establece la Declaracion de Doha. El Gobierno de
Camboya se vio obligado a renunciar al periodo de transicion de
2016 concedido a los Paises Menos Avanzados y a aceptar apli-

56 Oxfam, Patentes contra pacientes: Cinco anos después de la Decla-
racién de Doha, Oxfam, noviembre 2006, p. 15.

57 Oxfam, Cambodia’s Accession to the WTO: How the law of the jun-
gle is applied to one of the world’s poorest countries, Oxfam Policy Paper,
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car el Acuerdo ADPIC en 2007 para convertirse en miembro de
la OMC>".

4. La industria farmacéutica

La industria farmacéutica se caracteriza por su concentra-
cion. Los grandes emporios farmacéuticos se han creado a
través de una larga historia de fusiones y adquisiciones. Sin
embargo, como afirma Susan George, hay una excepcién im-
portante a la norma de la competencia salvaje en el sistema ca-
pitalista; las empresas transnacionales®®. Se trata de una etapa
mas del modelo capitalista de produccién conocida como ca-

2003. (Consulta: Enero 2009). http://Awww.ngoforum.org.kh/Development/
Docs/Cambodia‘s%20Accession%20t0%20the%20WTO.htm

8 George, Susan, Otro mundo es posible si... Icaria, Barcelona, 2004,
p. 27.
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pitalismo monopdlico, en la que la concentracién y la centra-
lizacién de capital ha conducido a una situacién en la que los
oligopolios dominan la estructura econémica en sectores signifi-
cativos de la economia®.

El capitalismo monopolico también ha afectado a la industria
farmacéutica. En 2006, las ventas de la industria farmacéutica
ascendieron a 643 mil millones de ddlares. Las ventas totales de
las 10 principales compafias farmacéuticas representaban mas
del 46% del total®®. Un andlisis de la genealogia de las grandes
farmacéuticas es un andlisis de la historia de fusiones y adquisi-
ciones de estas companias. Siete de las principales corporacio-
nes farmacéuticas se han creado a partir sucesivas adquisiciones
y fusiones de al menos veintisiete companias diferentes.

Entre los afos 1999 y 2006 las ventas globales del sector far-
macéutico practicamente se duplicaron, a ello contribuyeron es-
pecialmente las grandes companias farmacéuticas a través del
desarrollo de medicamentos blockbuster (aquellos que generan
como minimo mil millones de dolares en ventas al ano); la aplica-
cién de economias de escala a la produccion; pero sobre todo a la
aplicacion del Acuerdo ADPIC. A pesar de todo ello, el crecimiento
del sector farmacéutico esta empezando a ralentizarse®’.

Esta ralentizacion se debe a distintas causas entre las que se
encuentra el vencimiento de las patentes de los medicamentos
blockbuster. En el afio 2000 habia 36 medicamentos blockbus-
ter en el mercado mundial, en 2005 esta cifra ascendia a 9262
Estos medicamentos fueron responsables de casi la mitad del
crecimiento econémico del mercado farmacéutico en 2005. La
consultora Boston Consulting Group estima que el 80% del cre-
cimiento de las 10 farmacéuticas mas grandes en la pasada dé-

%9 Milward, Bob, Globalisation? Internationalisation and monopoly
capitalism. Historical Processess and Capitalist Dynamism, Edward Elgar
Publishing, Cheltenham, 2003, p. 37.

60 Consumers International, Drugs, Doctors and Dinners: How drug
companies influence health in the developing world, Consumers Interna-
tional, Londres, Octubre 2007, p. 12.

61 IMS Health, IMS Market Prognosis International, Febrero 2007 en
Consumers International, Drugs, Doctors and Dinners: How drug compa-
nies influence health in the developing world. Consumers International,
Londres, Octubre 2007, p. 13.

62 Simons, John, «Blockbusters to the Rescue!», CNN, January 31,
2006. (Consulta: Enero 2009). http://money.cnn.com/magazines/fortune/
fortune_archive/2006/01/23/8366988/index.htm
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cada proviene de los aproximadamente ocho blockbuster lanza-
dos por ano durante los noventa®3.

Las patentes de los medicamentos lanzados en los noventa
expiraran en los proximos afnos y la competencia de las farma-
céuticas productoras de medicamentos genéricos tendra como
consecuencia un descenso considerable de los precios y por
tanto un incremento de la accesibilidad a estos medicamentos.
Sin embargo a las grandes farmacéuticas les preocupa la pér-
dida de beneficios, ya que como resultado del vencimiento de
patentes entre 2010 y 2012 se estima que perderdn entre un
14% y un 41% de sus ingresos®.

Por otra parte, existe una escasez de nuevos medicamentos
innovadores. Segun afirma la consultora PricewaterhouseCo-
opers el gran problema del sector biofarmacéutico es la falta de
productividad en el laboratorio. Mientras que en la actualidad
se invierte mas en |+D se producen menos moléculas que hace
veinte anos®. Segun el Centre for Medicines Research Interna-
tional, los ingresos de la industria farmacéutica derivados de
nuevos productos (lanzados en los Ultimos cinco afios), repre-
sentaron el 16% de las ganancias totales de 2006. Lo cual im-
plica que ese mismo afio el 84% de los ingresos de la industria
farmacéutica provenian de medicamentos que habfan estado en
el mercado durante mas de cinco afios®®.

La consultora culpa a las leyes internacionales de propiedad
intelectual de la escasa inversién en nuevas e innovadoras inves-
tigaciones. Afirma que una solucién para estimular la innovacién
seria que la duracion de la patente dependiese del grado de in-
novacion del medicamento. De este modo los medicamentos
que diesen respuesta a necesidades médicas no cubiertas ten-

63 Arnst, Catherine; Barret, Amy; Arndt, Michael; and Carey, John, «The
waning of the blockbuster drug», Business Week, October 18, 2004. (Con-
sulta: Diciembre 2009). http://www.businessweek.com/magazine/content/
04_42/b3904034_mz011.htm

64 PricewaterhouseCoopers, Pharma 2020: The Vision. Which Path
will you take, Pricewaterhousecoopers, 2007, p. 9.

5 Ibid., p. 1.

6 PRNewswire, «2007/2008 Pharmaceutical R&D Factbook Published
by CMR International is Now Available», PRNewswire, September 2004.
(Consulta: Octubre 2008). http://Awww.prnewswire.co.uk/cgi/news/release?
id=208101
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drian patentes mas largas, mientras que los medicamentos me-
too®” y nuevas formulaciones tendrian patentes mas cortas.

Sin embargo, segun el parrafo 1 del articulo 27 del Acuerdo
ADPIC, para que una invencion sea patentable debe cumplir tres
criterios: la invencion debe ser nueva (una «novedad»), debe
entrafar una actividad inventiva (no debe ser evidente) y debe
tener «aplicacion industrial» (debe ser Gtil)%8. Los medicamentos
me-too y las nuevas formulaciones, en la mayoria de los casos
no cumplen con estos tres criterios y Unicamente contribuyen a
lo que se conoce como evergreening de las patentes, es decir, a
perpetuar la patente.

Pricewaterhousecoopers propone extender la vida de las
patentes innovadoras como Gardasil (una vacuna contra el vi-
rus del papiloma humano) a 50 afios 0 mads, aunque a precios
«universalmente accesibles». El virus del papiloma humano es
el causante del cancer cervicouterino, el segundo tumor ma-
ligno que afecta a las mujeres con mayor frecuencia. Cada afio
se registran alrededor de 500.000 casos nuevos y aproximada-
mente 250.000 muertes en todo el mundo. Alrededor del 80%
de los casos se concentra en paises de bajos ingresos, donde es
el cancer que mas padecen las mujeres®. Teniendo en cuenta
que el objetivo de las companias farmacéuticas es conseguir la
méaxima rentabilidad, un monopolio de patente de 50 afos so-
bre Gardasil condena a millones de mujeres con bajos ingresos
a la muerte.

La industria farmacéutica justifica el Acuerdo ADPIC como
un incentivo para desarrollar medicamentos innovadores ya
que permite a la industria recuperar las importantes inversio-
nes realizadas en investigacién y desarrollo (I+D). Sin embargo
el Acuerdo ADPIC no es el Unico incentivo que se concede a la
industria farmacéutica. En Estados Unidos las compafias farma-
céuticas disfrutan de importantes desgravaciones fiscales que

67 Los medicamentos me-too son nuevas versiones de medicamentos
existentes cuya modificacién no afade valor terapéutico.

68 OMC, Hoja Informativa: Los ADPIC y las patentes de productos farma-
céuticos, OMC, Septiembre de 2006, p. 3. (Consulta: Octubre 2008). http://
www.wto.org/spanish/tratop_s/trips_s/tripsfactsheet_pharma_2006_s.pdf

69 OMS y UNFPA, Preparacion de la introduccion de las vacunas contra
el virus del papiloma humano. Orientaciones normativas y programaticas
para los paises, OMS, 2006, p. 1. (Consulta: Octubre 2008). http:/Awww.
who.int/reproductive-health/publications/es/npvvaccines/text.pdf
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no se aplican Unicamente a los gastos en 1+D de nuevos medi-
camentos sino también a los gastos administrativos y a los gas-
tos en marketing. La tasa media de impuestos de las principales
industrias estadounidenses entre 1993 y 1996 correspondia a
un 27,3% de los ingresos totales. Durante el mismo periodo de
tiempo la industria farmacéutica pagaba Unicamente un 16,3%
de impuestos’®.

Por otra parte, aunque es cierto que la I+D de nuevos medi-
camentos es muy costosa, también es cierto que la industria far-
macéutica se beneficia de las investigaciones realizadas en las
universidades y financiadas con dinero publico sin que los Esta-
dos reciban una compensacion por ello. Pharmacia desembolséd
150.000 dolares para adquirir los derechos de Latanoprost, a
partir del cual desarroll6 Xalatan, un medicamento para tratar el
glaucoma que se han convertido en un medicamento blockbus-
ter; es decir, un medicamento que general mil millones de do-
lares 0 méas en ventas por ano. Latanoprost fue desarrollado en
1982 por el doctor Laszlo Z. Bito en la Universidad de Columbia
en una investigacion en la que los Institutos Nacionales de Sani-
dad habian invertido 4 millones de ddlares’".

Las investigaciones preclinicas son las que mas riesgo eco-
noémico tienen para las empresas farmacéuticas ya que adn no
saben si haran algun descubrimiento aplicable al desarrollo de
un medicamento que genere ventas. De hecho, la investigacion
preclinica significa un 20-25 por ciento del presupuesto de una
compaiia en investigacién para un medicamento concreto’2.
Gran parte de los nuevos medicamentos que desarrollan las
companias farmacéuticas se basan en investigaciones preclinicas
desarrolladas en universidades. Un estudio realizado por el Mas-
sachussets Institute of Technology puso de manifiesto que de
los 14 medicamentos nuevos identificados como significativos
desde el punto de vista médico entre 1970y 1995, 11 tenfa sus
raices en estudios financiados por el gobierno’3.

70 Anderson, C., «Drug firms said to pay less in taxes», Boston Globe,
26 December, 1999. En Angell, Marcia, «The pharmaceutical industry. To
whom is it accountable?», The New England Journal of Medicine, Vol.
342, No. 25, 2000, pp. 1902-1904.

71 Gerth, Jeff and Stolberg, Sheryl G., «Medicine Merchants: Birth of a
blockbuster; drug makers reap profits on tax-backed research», New York
Times, 23 April, 2000.

72 Ibid.

3 Ibid.
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Otra particularidad de la industria farmacéutica son las gran-
des inversiones que destina a hacer lobby. Segun The Center for
Public Integrity, el mayor lobby de Washington es la industria
farmacéutica, con un record de 168 millones de dolares desti-
nados a este fin en 2007 (sin incluir a fabricantes de productos
sanitarios). Este gasto en influenciar las decisiones del congreso
estadounidense representa un incremento del 32% respecto a
200674, Esta cifra elevd la cantidad invertida durante la pasada
década en realizar lobby federal a mas de mil millones de ddla-
res americanos.

Las grandes empresas farmacéuticas también destinan un
minimo porcentaje de sus beneficios a lo que se conoce como
Responsabilidad Social Corporativa (RSC). En sus publicaciones
de RSC las empresas farmacéuticas explican como sus progra-
mas de donaciones y precios preferenciales posibilitan el acceso
a determinados medicamentos a una parte de la poblacién.
Pero las donaciones y los precios preferenciales no son una so-
lucion definitiva ya que proporcionan acceso a medicamentos
concretos para enfermedades concretas y no Unicamente a una
parte de la poblacion.

Ademés, en ocasiones los descuentos pueden ser utilizados
para presionar a los gobiernos de los paises en desarrollo. Como
ocurrié con Abbott Laboratories en 2001, cuando pretendiod
condicionar una oferta de precios preferenciales para medica-
mentos contra el VIH/SIDA al compromiso de que los paises be-
neficiarios de los descuentos no continuaran con la importacion
de genéricos.

Las farmacéuticas reciben exenciones fiscales por realizar do-
naciones, pero estas no siempre responden a las necesidades de
la poblacién o cumplen con unos minimos de calidad en cuanto
a la conservacion, calidad o identificacion del producto en el
idioma del pais de destino. Entre 1992 y 1996 de las 35.000 to-
neladas de medicamentos que fueron donadas a Bosnia Herze-

74 Ismail, M. Asif, A Record Year for the Pharmaceutical Lobby in ‘07
- Washington's largest lobby racks up another banner year on Capitol Hill,
The Center for Public Integrity, Washington, 2008. (Consulta: Diciembre
2008). http://projects.publicintegrity.org/rx/report.aspx?aid=985

7> Farmacéuticos Mundi, Cruz Roja y Médicus Mundi, Medicamentos
que no curan, Farmacéuticos Mundi, diciembre 2005, p. 2.

76 Directrices sobre donaciones de Medicamentos de la OMS (OMS,
1999).
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govina, 17.000 tuvieron que ser eliminadas por ser inservibles.
Con los recursos destinados a destruir los medicamentos no va-
lidos, aproximadamente 30 millones de euros, se podrian haber
cubierto las necesidades sanitarias basicas de dos millones de re-
fugiados durante cinco anos’>.

Para poner fin a estas irregularidades la OMS publicé en
1996 unas directrices sobre donaciones de medicamentos, re-
visadas y ratificadas en 199976, El problema, una vez mas, es
que se trata de recomendaciones y no de una ley vinculante
por lo que no seguirlas no tiene consecuencias para las farma-
céuticas.

Dejar que los paises en desarrollo dependan de donaciones o
precios preferenciales para que su poblacion tenga acceso a me-
dicamentos supone dejar a millones de personas en manos de
la caridad de las empresas farmacéuticas. Las empresas no son
ONGs y nadie espera que lo sean pero si que, como personas
juridicas que son, cumplan con la legislacién nacional e interna-
cional vigente. También se espera de ellas que sean socialmente
responsables en el sentido de que no se opongan a la aplicacion
de las salvaguardas ADPIC por parte de los paises en desarrollo
y que cumplan la legislacion vigente en materia de derechos hu-
manos.

5. Patentes farmacéuticas ¢Incentivo para la 1+D?

Segun afirma la farmacéutica GlaxoSmithKline: «Las paten-
tes estimulan y apoyan de manera fundamental la investigacion
continuada y el desarrollo de nuevas y mejores medicinas, inclu-
yendo aquellas para enfermedades prevalentes en el mundo en
desarrollo»’?. Sin embargo, mas de mil millones de personas,
una sexta parte de la poblacion mundial, padece una o mas en-
fermedades tropicales olvidadas’é.

77 GlaxoSmithKline, Facing the Challenge: Our contribution to improv-
ing healthcare in the developing world, GlaxoSmithKline, Abril, 2001, p. 5.
(Consulta: Octubre 2008). http:/Avww.gsk.com/community/downloads/
facing_the_challenge.pdf

78 OMS, Ten facts on neglected tropical diseases. Control of Neglected
Tropical Diseases (NTD). (Consulta: Octubre 2008). http://www.who.int/
neglected_diseases/en/
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Cuando las companias farmacéuticas deciden en qué invertir
sus fondos en I1+D la légica de mercado dirige sus decisiones. La
investigacién de mercados tiene tanta importancia o més que la
ciencia ya que el objetivo Ultimo de las farmacéuticas en tanto
que empresas es la rentabilidad. Las poblaciones de los paises
en desarrollo carecen de recursos suficientes para poder pagar
un precio elevado por los medicamentos, por tanto las enferme-
dades olvidadas que afectan fundamentalmente a estos paises
no son una prioridad.

De los 1.223 medicamentos que se comercializaron entre
1975 y 1997 tan soélo 379 (es decir, el 30,9%) eran considera-
das innovaciones terapéuticas y Unicamente 13 (el 1%) esta-
ban destinados a enfermedades tropicales. De esos 13 medica-
mentos tan solo cuatro se pueden consideran como resultado
directo de la actividad de 1+D de la industria farmacéutica, dos
son nuevas formulaciones de productos ya existentes, otros dos
provienen de la investigacion militar y cinco de la investigacion
veterinaria’®.

Seguin la OMS existen 14 enfermedades tropicales olvidadas:
la lepra, el célera, el dengue, la enfermedad de Chagas, la Ulcera
de Buruli, la leishmaniasis, la dracunculiaisis o gusano de guinea,
la treponematosis endémica, la tripanosomiasis africana o enfer-
medad del suefo, la filariasis linfatica, la onchocerciais, la schis-
tosomiasis, la helmintiasis y el tracoma. Sin embargo existen otras
enfermedades olvidadas como la malaria o la tuberculosis. Cada
ano dos millones de personas fallecen a causa de la tuberculo-
sis y se producen 500 millones de nuevas infecciones de malaria y
hasta dos millones de muertes por esta enfermedad=®°.

Mas de 60 millones de personas del Africa Subsahariana vi-
ven en riesgo de contraer la tripanosomiasis africana humana o
enfermedad del suefo®'. El tratamiento mas utilizado es un deri-
vado del arsénico, el melarsoprol, que es tan corrosivo que mata
a uno de cada 20 pacientes. Existe otro tratamiento menos do-
loroso y con menos efectos secundarios, la eflormitina, que dejo
de fabricarse entre 1995 y 2000 por no ser rentable, hasta que

79 Pécoul, Bernard et al., «Access to essential drugs in poor countries:
a lost battle?», JAMA, Vol. 281, No.4, 1999, pp. 361-367.

80 Meédicos Sin Fronteras, Camparia para el Acceso a Medicamentos
Esenciales. Enfermedades olvidadas. (Consulta: Octubre 2008). http:/
www.msf.es/proyectos/came/enfermedades/index.asp

81 Ibid.
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se descubrio una aplicacién cosmética del producto, la elimina-
cion del vello facial.

La tripanosomiasis americana humana o enfermedad de
Chagas es la causante de 50.000 muertes anuales y 100 millo-
nes de personas estan en riesgo de contraerla en América La-
tina®?. Los tratamientos para esta enfermedad son toxicos y du-
ran uno o dos meses. Unicamente son eficaces en la fase aguda
y asintomética de la enfermedad en menores de 15 afos. En la
actualidad, no existe tratamiento para los adultos.

Las personas con escasos recursos son mas vulnerables a las
enfermedades olvidadas. Unas condiciones de habitabilidad in-
salubres incrementan el riesgo de tripanosomiasis americana hu-
mana o enfermedad de Chagas, transmitida por un tipo de in-
secto que vive en las grietas de las casas de América Latina. Por
otra parte, el agua insalubre o un sistema de saneamiento in-
adecuado favorecen la transmision asi como la proliferacion de
vectores de filariasis linfatica, schistosomiasis, dengue y malaria.
La pobreza esta directamente relacionada con el impacto de las
enfermedades olvidadas; mientras que estas a su vez perpettan
la situacién de pobreza.

La Asociacién de Investigadores y Fabricantes Farmacéuticos
de Estados Unidos afirma que las compafifas farmacéuticas in-
vierten significativamente mas en investigacion y desarrollo que
en marketing. Segln sus estimaciones durante el aflo 2006 el
gasto en |+D de la industria farmacéutica fue de 56,1 mil millo-
nes de dolares, mientras que las actividades promocionales su-
pusieron un gasto total de 12 mil millones de dolares®3. Sin em-
bargo, al analizar las memorias anuales de las empresas es dificil
llegar a una conclusién, ya que en la mayoria de las ocasiones
los gastos de marketing aparecen agregados a los gastos en
ventas y gastos administrativos.

Segun senala la consultora PricewaterhouseCoopers, entre
1995 y 2005, el porcentaje del gasto total de las empresas far-
macéuticas en 1+D aument6 de un 15% a un 17,1%, mientras
que el porcentaje del gasto en ventas y administracion aumenté

82 Ibid.

83 PHRMA, The facts about pharmaceutical marketing and promo-
tion, Pharmaceutical Research and Manufactures of America, Washington
DC, 2008, p.17. (Consulta: Octubre 2008). http://www.phrma.org/files/
Marketing%20and%20Promotion%20Facts_071108_FINAL.pdf
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de un 28,7% a 33,1% siendo el marketing y las ventas el mayor
gasto corporativo con diferencia®. En una encuesta realizada
por la consultora a integrantes de la industria farmacéutica, el
94% de los encuestados respondieron que las compafifas far-
macéuticas gastaban demasiado dinero en publicidad®. En Esta-
dos Unidos, los gastos de la industria farmacéutica en anuncios
directos al consumidor se han multiplicado por 20 durante la
pasada década, ayudando a impulsar la venta de medicamentos
que requieren receta que en 2007 alcanz6 una cifra record de
286.5 mil millones de dolares®®.

Con el fin de obtener una valoracion mas real del gasto pro-
mocional de las farmacéuticas en Estados Unidos, Gagnon y
Lexchin compararon los datos producidos por IMS, una compa-
fifa que se especializa en marketing farmacéutico, y los datos de
CAM, una comparfa que realiza estudios de mercado. Segun
sus célculos, en 2004 la industria farmacéutica estadounidense
gasté un 24,4% de las ventas en promocion, versus un 13,4%
en +D, de un total de 235,4 mil millones de dolares. Estas esti-
maciones les llevaron a concluir que las compafias farmacéuti-
cas gastan casi el doble en promocién que 1+D87.

Las actividades de marketing y promocion de la industria far-
macéutica van dirigidas tanto a los médicos en tanto que pres-
criptores de los medicamentos como a los pacientes en tanto
que consumidores finales. Los pacientes confian en que los mé-
dicos acttian en el mejor interés de los enfermos. Sin embargo,
ignoran la influencia que la industria farmacéutica ejerce en las
decisiones de los profesionales sanitarios a través de diferentes
técnicas de marketing. La industria farmacéutica busca influen-
ciar la decision de los médicos a la hora de recetar un determi-
nado medicamento a través de publicidad y articulos en revistas
médicas, visitadores médicos, lideres de opinién y regalos.

Los visitadores médicos son comerciales que visitan a los
profesionales y les ofrecen muestras gratuitas de nuevos medi-

8 PricewaterhouseCoopers, Pharma 2020... op. cit., p. 7.

8 PricewaterhouseCoopers, Recapturing the vision: Restoring trust in
the pharmaceutical industry by translating expectations into actions, Price-
waterhouseCoopers, 2006, p. 1.

86 Ibid., p. 1.

87 Gagnon, Marc-André; Lexchin, Joel, «The Cost of Pushing Pills: A
New Estimate of Pharmaceutical Promotion Expenditures in the United
States», PLoS Medicine, Vol. 5, No. 1, 2008.
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camentos con el fin de promocionarlos. Adair y Holmgren de-
mostraron que las muestras gratuitas influencian la conducta
prescriptiva de los profesionales médicos. Segun su investigacion
las muestras incrementaron el nimero de recetas de los medica-
mentos mas caros. Ademas, al agotarse las muestras la tenden-
cia no fue la de volver al medicamento de primera eleccién sino
que las pautas de prescripcién provocadas continuaron®.

En una encuesta realizada por la organizacién Consumers In-
ternacional a 149 médicos y 100 comerciales de empresas far-
macéuticas en Pakistan, los investigadores encontraron, entre
otros datos, que un médico recibe de media la visita de siete co-
merciales por dia. Ademas, una variedad de regalos e incenti-
vos de ventas desde dinero en metélico a electrodomésticos son
ofrecidos a los médicos®°.

Ademas, en un estudio realizado en 2006 a las 20 empresas
farmacéuticas mas grandes, Consumers International encontro
que 12 de las 20 empresas estudiadas no tenian coédigos dis-
ponibles al publico sobre obsequios a los profesionales médicos
y més de la mitad de las empresas se habian visto involucradas
en alguna polémica sobre muestras gratuitas, sobornos, y obse-
quios a profesionales médicos®.

Tales obsequios contravienen los cédigos éticos de los paises
desarrollados pero siguen siendo practica comdn en los paises
en desarrollo. Los regalos, crean una relacion de reciprocidad y
los médicos pueden sentirse obligados a corresponder, de forma
consciente o no, recetando el medicamento de la empresa far-
macéutica que ha realizado el obsequio. El 50% de los médicos
cree que recibir beneficios de la industria farmacéutica influencia
la prescripcién médica, pero tan sélo el 27% acepta que esto ha
influenciado sus propias prescripciones®'.

Los regalos que las empresas farmacéuticas hacen a los pro-
fesionales sanitarios se suelen disfrazar de algin modo. Las em-

88 Adair, Richard F. and Holmgren, Leah R., «Do drug samples influ-
ence resident prescribing behaviour? A randomized trial», The American
Journal of Medicine, Vol. 118, No. 8, 2005, pp. 881-884 R.

89 Consumers International, Drugs, Doctors and... op. cit, p. 20.

%0 Consumers International, La salud patentada: La perspectiva del con-
sumidor sobre la RSE, la promocion de medicamentos y la industria farma-
céutica en Europa, Consumers International, Londres, Junio 2006, p. 46.

o Ibid., p. 22.
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presas farmacéuticas organizan congresos y cursos de formacion
totalmente subvencionados en destinos vacacionales incluyendo
costosas cenas y eventos sociales. En los pafses en desarrollo la
falta de fondos estatales para el desarrollo profesional de los mé-
dicos hace que los cursos subvencionados por empresas farma-
céuticas sean mas valorados por los profesionales sanitarios.

Por otra parte, las farmacéuticas cuentan con los servicios de
agencias de comunicacién especializadas en el sector médico,
las cuales contratan y forman a individuos que se denominan li-
deres de opinion clave (KOL, Key Opinién Leaders). Suelen ser
médicos, especialistas y académicos que ayudan a promocionar
los productos de la empresa a través de presentaciones, comuni-
caciones académicas, congresos y debates.

Las companias farmacéuticas también consiguen publicar
articulos de encargo bajo el nombre de reconocidos investiga-
dores que resaltan las cualidades de sus medicamentos o sub-
estiman sus posibles riesgos. Numerosos estudios y articulos pe-
riodisticos han puesto de manifiesto que un gran numero de
articulos «cientificos» publicados en prestigiosas revistas médi-
cas han sido redactados por escritores que trabajan para agen-
cias de comunicacion.

Estos articulos son firmados por investigadores médicos que
no han participado ni en la investigacién, ni en la redaccion del
articulo. El término anglosajon para esta practica es «gosh mar-
keting» o «goshwriting». Un sondeo realizado por la American
Medlical Writers Association a 71 escritores médicos auténomos
encontré que el 80% habia redactado alguna vez un articulo
gue no mencionaba su contribucion®2.

Flanagin, Carey y Fontanarosa encontraron evidencia de
ghostwriting en 11% de los 809 articulos analizados de seis
prestigiosas publicaciones (American Journal of Cardiology,

92 Moffatt, Barton and Elliot, Carl, «Ghost marketing: Pharmaceutical
companies and ghostwritten journal articles», Perspect Biol Med, Vol. 50,
No. 1, 2007, pp. 18-31.

93 Flanagin, Annette; Carey, Lisa A.; Fontanarosa, Phil B.; et al., «Preva-
lence of Articles With Honorary Authors and Ghost Authors in Peer-Re-
viewed Medical Journals», The Journal of the American Medical Associa-
tion (JAMA), Vol. 280, No. 3, 1998, pp. 222-224.

94 Healy, David and Cattell, Dinah, «Interface between authorship, in-
dustry and science in the domain of therapeutics», The British Journal of
Psychiatry, Vol. 183, 2003, pp. 22-27.
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Americal Journal of Medicine, American Journal of Obstetrics
and Gynecology, Annals of Internal Medicine, Journal of the
American Medical Association, The New England Journal of Me-
dicine). La prevalencia de goshtwriting variaba entre 7% y 16%
entre publicaciones®3.

Por ultimo, en un estudio realizado por Healy y Cattell en el
que analizaron durante un periodo de tres afos todos los ar-
ticulos publicados sobre Zoloft, un antidepresivo de la empresa
farmacéutica Pfizer, encontraron evidencias de que mas de la
mitad de los articulos tenfan como autor una agencia de comu-
nicacion?. Segun senalan Moffatt y Elliott, este tipo de articu-
los pueden inducir a error a los médicos sobre los beneficios y
los riesgos asociados con ciertos tratamientos médicos?>. Como
afirma Richard Smith, ex-editor del British Medical Journal, «las
publicaciones médicas se han convertido en una extensién del
marketing de las companias farmacéuticas»®.

En su busqueda de la maxima rentabilidad las empresas far-
macéuticas no siempre promocionan sus medicamentos de una
manera responsable. El resultado es un uso inapropiado de los
mismos. Se estima que hasta un 50% de los medicamentos en
paises en desarrollo son prescritos, dispensados o vendidos de
manera inapropiada®’. Ademas un 50% de los paises en de-
sarrollo utilizan de forma inadecuada los medicamentos®®. Estos
elevados niveles de un uso inapropiado de los medicamentos
tienen como resultado una reducida eficacia de los tratamientos
y contribuyen a incrementar la resistencia a los farmacos.

Los mercados en paises en desarrollo y paises con economias
emergentes son areas prioritarias para las empresas farmacéu-
ticas y resulta preocupante el hecho de que la maquinaria de
marketing y promocion utilizada por las industrias farmacéuti-
cas en los paises desarrollados esté siendo exportado a paises

9 Moffatt, Barton and Elliot, Carl, op. cit., pp. 18-31.

9% Smith, Richard, «Medical Journals are an extension of the marketing
arm of Pharmaceutical Companies», PLoS Medicine, Vol. 2, No. 5, 2005.

97 DFID, op. cit.

% Ipid.
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con una regulacién insuficiente o inexistente. En 2004, la OMS
establecid que menos de 1/6 de los paises tenian un sistema de
regulacién de medicamentos bien desarrollado, y un 1/3 tenia
poca o ninguna capacidad regulatoria®.

En la Asamblea Mundial de la Salud de 2007 se aprobd una
nueva resolucién sobre el uso racional de los medicamentos que
insta a los gobiernos miembros a poner en marcha leyes nuevas
o aplicar la legislacion existente que prohibe la promocién anti-
ética de medicamentos, asi como a desarrollar y poner en mar-
cha programas para proporcionar informacién independiente y
no promocional de medicamentos %,

Sin embargo, dentro de la l6gica de mercado, los departa-
mentos de marketing de las farmacéuticas se esfuerzan en «en-
contrar» nuevas enfermedades o ampliar la definicion de en-
fermedades ya existentes para incluir a personas que aunque
pueden estar en riesgo no estan enfermas. Esta practica se co-
noce como disease-mongering y consiste en «ampliar los limites
de las enfermedades tratables con la finalidad de expandir los
mercados de quienes venden tratamientos médicos» 107,

En los ultimos anos las farmacéuticas estan promoviendo de-
finiciones mas amplias de enfermedades a través de campanas
elaboradas por los laboratorios farmacéuticos y sus agencias de
comunicaciéon con la finalidad de «informar» y «educar» a la
poblacién sobre potenciales enfermedades y animar a los enfer-
mos a buscar tratamiento en una etapa temprana. Sin embargo,
lejos de educar a la poblacion sobre la prevencién de enferme-
dades, son una herramienta mas de la estrategia de marketing
de las farmacéuticas para ampliar su mercado potencial promo-
cionando su definicion de enfermedad entre los médicos y la
poblacién en general. Entre estas enfermedades se incluyen el
sindrome de las piernas inquietas, la disfuncién sexual femenina
y la fobia social, entre otras.

99 Mintzes, Barbara, «Disease Mongering in Drug Promotion: Do Gov-
ernments Have a Regulatory Role?», PLoS Medicine, Vol. 3, No. 4, 2006.

100 602 Asamblea Mundial de la Salud (Consulta: Octubre 2008):
http:/Awww.who.int/mediacentre/events/2007/wha60/es/index.html

97 Moynihan, Ray; Heath, lona and Henry, David, «Selling sickness:
the pharmaceutical industry and disease mongering», British Medical Jo-
urnal, Vol. 324, 2002, pp. 886-891.

102 Business Insights, The Lifestyle Drugs Outlook to 2008: Unlock-
ing new value in well-being. Business Insights, October 2006. (Con-
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En el aflo 2000 SmithKline Beecham comenzé a comerciali-
zar paroxine para el tratamiento de la fobia social. Este desorden
limita la capacidad de las personas para interactuar con otras
personas y puede inhabilitar a los que lo padecen. La Anxiety Di-
sorders Association of America (HADA), parcialmente fundada
por SmithKline, lanzé una campana de sensibilizacion de la fo-
bia social, orquestada por la agencia de relaciones publicas de
SmithKline, con el slogan «Imaginate ser alérgico a las perso-
nas». Esta campana amplia la definicién de fobia social para in-
cluir la timidez. Un rasgo de la personalidad es transformado en
una enfermedad que requiere medicacion.

Siguiendo la légica de mercado las companias farmacéuticas
invierten sus fondos en 1+D en desarrollar medicamentos que
puedan proporcionarles una elevada rentabilidad como son los
medicamentos que tratan patologfas de «estilo de vida». En los
ultimos afnos, el mercado de las lifestyle drugs se ha convertido
en uno de los sectores mas dinamicos y comercialmente atracti-
vos de la industria farmacéutica valorado en 23 mil millones de
dolares’02,

Las lifestyle drugs o medicamentos de estilo de vida son de-
finidos por Lexchin como aquellos medicamentos que no se jus-
tifican desde el punto de vista médico (por ejemplo finasteride
para tratar la calvicie masculina), o bien que tratan enfermeda-
des resultantes del estilo de vida de una persona'®. Estos medi-
camentos tienen la caracteristica de que tratan patologias que
se pueden auto-diagnosticar y en muchos casos es posible com-
prarlos sin receta médica.

Flower se pregunta si los consumidores de estos medicamen-
tos estan realmente «enfermos» o si simplemente tienen nece-
sidades o deseos y cuando una «necesidad» se convierte en una
«enfermedad» o cuando una aspiracién se convierte en un ob-
jetivo terapéutico legitimo'%4.

sulta: Octubre 2008). https://www.globalbusinessinsights.com/content/
rbhc0109m.pdf

103 Lexchin, Joel, «Lifestyle drugs: issues for debate», CMAJ, Vol. 169,
No. 10, May 15, 2001, pp. 1449-1441.

104 Flower, Rod, «Lifestyle drugs: pharmacology and the social agen-
da», Trends in Pharmacological Sciences. Vol. 25, No. 4, April 2004,
pp. 182-185.
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6. Estudio de caso: Brasil

GlaxoSmithKline afirmaba en 2001 en una de sus publicacio-
nes sobre responsabilidad social corporativa: «Creemos que el
Acuerdo ADPIC alcanza un equilibrio apropiado, fomentando la
innovacion que es esencial para observar avances en tratamien-
tos y vacunas para enfermedades de paises en desarrollo, mien-
tras que incluye salvaguardas que proporcionan a los gobiernos
la flexibilidad de actuar en circunstancias excepcionales. Nuestro
apoyo al Acuerdo ADPIC incluye el reconocimiento de estas sal-
vaguardas» 103,

Sin embargo, las declaraciones de buenas intenciones en los
documentos de responsabilidad social de las empresas farma-
céuticas contrastan con sus actuaciones. Las companias farma-
céuticas se oponen firmemente a la utilizacién de las salvaguar-
das del Acuerdo ADPIC por parte de los gobiernos de los paises
en desarrollo, como ocurri6 en la India, en Sudafrica y también
en Brasil, caso que analizamos a continuacién.

Brasil es el pais con mayor porcentaje de casos de VIH/SIDA
de América Latina con un 40% de un total estimado en 1,7 mi-
llones; seguido por México con 200.000 casos'%. Sin embargo
ambos paises tienen unos niveles de prevalencia modestos, de
0,6 Brasil y de 0,3 México'®’. A principios de los afos noventa,
el Banco Mundial estimé que habria 1,2 millones de personas
infectadas de VIH/SIDA en el afio 2.000. Sin embargo, gracias a
los esfuerzos de prevencién, el gobierno brasilefo consiguio re-
ducir esa cifra a la mitad. En 2001 aproximadamente 660.000
brasilenos vivian con VIH/SIDA mientras que en 2007 la cifra as-
cendia a 730.000'%8. Ese afno, aproximadamente 15.000 brasile-
fios murieron por causas relacionadas con el VIH/SIDA™%,

Desde 1996 Brasil ha garantizado el acceso universal a tra-
tamientos contra el VIH/SIDA a través del PN-ITS/SIDA; el Pro-
grama Nacional de Infecciones de Transmision Sexual y Sida, re-

195 GlaxoSmithKline, op. cit., p. 5.

196 UNAIDS, Key facts by region: 2008 Report on the global AIDS epi-
demic, UNAIDS, August 2008, p. 2.

197 UNAIDS, A global view of HIV infection — Estimated adult HIV prev-
alence for countries in 2007, OMS, July 2008. (Consulta: Octubre 2008).

http://data.unaids.org/pub/GlobalReport/2008/GR08_2007_HIVPre-
vWallMap_GR08_en.jpg

198 UNAIDS, Brazil Epidemiological FactSheet on HIV and AIDS, Core
data on epidemiology and response, WHO, July 2008, p. 5. (Consulta: Oc-
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conocido internacionalmente por la universalidad, integralidad y
gratuidad del acceso al tratamiento. Actualmente 181.000 per-
sonas reciben tratamiento antirretroviral en Brasil un 80% de las
230.000 personas que necesitan tratamiento antirretroviral se-
gun UNAIDS y la OMS'0,

Brasil ha amenazado reiteradamente a las empresas farma-
céuticas con utilizar licencias obligatorias para anular las pa-
tentes sobre los antirretrovirales. Para no perder un mercado
tan grande, las farmacéuticas han reducido sus precios, dis-
minuyendo el precio medio de una terapia antirretroviral de
6.240 dolares USA a 1.336 ddlares USA por paciente al afo'".
De esta manera el gobierno brasilefio ha podido universalizar
el tratamiento antirretroviral y aumentar la inversion en pre-
vencion.

Sin embargo, cada vez mds pacientes desarrollan resisten-
cia a las terapias de primera linea y el Ministerio de Salud de
Brasil se ve obligado a utilizar medicamentos de segunda li-
nea sujetos a patentes lo que estd incrementando el precio
de los tratamientos antirretrovirales. En 2006 el gobierno
brasilefio pagaba una media de 2.500 délares USA por pa-
ciente al afo'"2. El Ministerio de Salud calculaba entonces
que mas del 80 por ciento de su presupuesto de 445 millones
de dolares para el tratamiento del VIH se destinaria a adquirir
antirretrovirales importados y mas de la mitad exclusivamente
a tres medicamentos: Efavirenz, Lopinavir/Ritonavir (Kaletra) y
Tenofovir''3.

Con el objetivo de asegurar la viabilidad del Programa Na-
cional de ITS y SIDA, el Gobierno de Brasil consiguié reducir el
precio de Kaletra y de Tenofovir con la amenaza de otorgar una
licencia obligatoria. Respecto a Efavirenz, tras diversas reunio-
nes con la farmacéutica Merck sin llegar a un acuerdo sobre los
precios para el contrato de 2007; el 25 de abril de 2007 el Go-
bierno de Brasil decreto el interés publico del medicamento e

tubre 2008). http://www.who.int/globalatlas/predefinedReports/EFS2008/
full/EFS2008_BR.pdf

199 Jbid., p. 6.

110 UNAIDS: Brazil Epidemiological FactSheet... op. cit., p. 13.

111 COHEN, Jon, «Brazil: Ten Years After», Science, Vol. 313, No. 5786,
28 July 2006, pp. 484-487.

12 bid., pp. 484-487.

113 bid., pp. 484-487.
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inicio el proceso de licencia obligatoria de la patente para uso
publico no comercial.

Segun el Gobierno de Brasil, «la licencia obligatoria de pa-
tente estd prevista, entre otros, en el Acuerdo ADPIC de la
OMC vy en la Ley de Propiedad Industrial Brasilefia (Ley n.°
9.279/96)»'14. Ademas, «en el caso de la aplicacion de la licen-
cia obligatoria, el Gobierno brasilefio velara por el cumplimiento
de sus obligaciones internacionales, teniendo en cuenta los tér-
minos de la Declaraciéon Ministerial sobre el Acuerdo ADPIC y
Salud Publica, adoptada en la reunion de la OMC en Catar, el
14 de noviembre de 2001»1".

La farmacéutica Merck tuvo un plazo de siete dias tras la de-
claracion de interés publico de la patente. En ese periodo Merck
ofrecié un descuento del 30% sobre el precio de US$ 1,59 por
comprimido. La propuesta fue considerada insatisfactoria por el
Gobierno de Brasil que solicitaba un precio de US$ 0,45"¢. El
4 de mayo de 2008 el Presidente de la Republica, Ignacio Lula
da Silva, decreto la licencia obligatoria de Efavirenz. Es la pri-
mera vez que Brasil decreta la licencia obligatoria de un medi-
camento.

El antirretroviral Efavirenz es el medicamento importado mas
utilizado en el tratamiento del SIDA. Actualmente un 38% de
los pacientes hacen uso de ese farmaco en sus esquemas tera-
péuticos'’. La licencia obligatoria permite al Ministerio de Salud
de Brasil importar versiones genéricas de Efavirenz de laborato-
rios pre-calificados por la OMS. Con los precios establecidos por
Merck en Brasil, el coste del tratamiento por paciente/afo es de
580 dolares americanos. Los precios del producto genérico varian
entre 163,22 y 166,36 ddlares americanos por paciente/afio. Con
la licencia obligatoria el Gobierno de Brasil se ahorrara aproxima-
damente 236,8 millones de dolares americanos hasta 2012, fe-
cha en la que expira la patente del medicamento'?8.

En Brasil, la licencia obligatoria puede ser implementada a
partir de circunstancias previstas en la Ley de Propiedad Indus-
trial Brasilefia, como: el ejercicio abusivo de los derechos, el
abuso de poder econémico, la no-explotacién local, la comercia-

14 Ministerio de Salud de Brasil, £/ Gobierno Brasilefio decreta el inte-
rés publico del Efavirenz - Nota conjunta del Ministerio de las Relaciones
Exteriores y del Ministerio de Salud, Brasilia, 25 de abril de 2007.

15 bid.
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lizacion insatisfactoria, la emergencia nacional e interés publico.
En el caso del antirretroviral Efavirenz, la licencia obligatoria se
baso en el interés publico, con el fin de asegurar la viabilidad del
Programa Nacional de ITS y SIDA.

Como bien sefala el Ministerio de Salud Brasilefio, la licen-
cia obligatoria es una flexibilidad prevista en el Acuerdo ADPIC
utilizada tanto por paises desarrollados como ltalia y Canada y
como por paises en desarrollo. En el caso de los antirretrovirales,
Mozambique, Malasia, Indonesia y Tailandia ya utilizaron esta
flexibilidad. Tailandia decreté el 29 de noviembre de 2006 la li-
cencia obligatoria del Efavirenz.

Conclusiones y recomendaciones

Hemos comprobado que la salud es un derecho humano ju-
ridicamente reconocido en numerosos instrumentos interna-
cionales, regionales y nacionales y que su cumplimiento es res-
ponsabilidad de los Estados. Més alla de la responsabilidad ética
o moral de los Estados para con el derecho a la salud, se trata
de una responsabilidad legal en base a la legislacién internacio-
nal existente sobre derechos humanos. Sin embargo, cuando se
aplican légicas de marketing a la industria farmacéutica, la salud
deja de ser un derecho para convertirse en un bien de mercado.
Las enfermedades se transforman en oportunidades, los me-
dicamentos en productos y los enfermos en consumidores, en
cuotas de mercado con las que hay que cumplir para contentar
a los accionistas.

La asistencia médica cada vez alcanza cuotas de privatiza-
cion mayores en los paises desarrollados y el modelo se esta
exportando a los paises en desarrollo a través de los planes de
ajuste estructural, tratados de libre comercio o como requisito
para acceder a la Organizacién Mundial del Comercio. La sa-
lud ha pasado de ser un derecho humano del que es responsa-
ble el Estado a convertirse en un «bien de consumo» al que solo
aquellos con recursos pueden acceder. La logica de la rentabili-
dad obliga a las empresas farmacéuticas a buscar el maximo be-

116 Ministerio de Salud de Brasil, Brasilia decreta la licencia obligatoria
del Efavirenz, Brasilia, 4 de mayo de 2007.

7 Ibid.

118 Ibid.
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neficio anteponiendo el objetivo de conseguir el maximo valor
para sus accionistas al derecho humano de la salud. El limite a la
rentabilidad de las empresas estd en la legislacion internacional
sobre derechos humanos y los Estados son los responsables de
garantizar su cumplimiento, de poner un limite a la voracidad
del mercado.

Hemos visto que derecho a la salud no significa gozar de
buena salud, sino tener disponibilidad y accesibilidad a recursos
de calidad. Esos recursos incluyen acceso a atencion médica y
medicamentos pero también el acceso a agua potable, alimen-
taciéon y nutricion adecuados, vivienda, trabajo, condiciones sa-
nitarias adecuadas y un medio ambiente sano. Sin embargo, a
pesar de que en los Ultimos afos se han producido mejoras im-
portantes en la reducciéon de la mortalidad y el aumento de la
esperanza de vida, a pesar de que existen medicamentos efecti-
vos para las enfermedades que mas muertes causan, existe una
amplia mayoria de excluidos a los que se les niega el derecho
a la salud. Como afirma Amartya Sen, a pesar de vivir en una
época de acumulacion de riquezas sin precedentes «el mundo
contemporaneo niega libertades elementales a un vasto numero
de personas»'?.

El Acuerdo ADPIC refuerza la idea de que los derechos de las
grandes transnacionales son mas importantes que los derechos
de las personas. La OMC vela por que ningun gobierno viole
los derechos de propiedad intelectual de las empresas farma-
céuticas, contando para ello con un Sistema de Solucién de di-
ferencias que actia como un Tribunal Internacional del Comer-
cio. Mientras que para velar por la aplicacién de la legislacién
internacional sobre derechos humanos existen tribunales a nivel
regional como el Tribunal Europeo de Derechos Humanos o la
Corte Interamericana de Derechos Humanos, no existe un orga-
nismo internacional con la capacidad de aplicar sanciones que
tiene el Sistema de Solucién de Diferencias de la OMC.

El Acuerdo ADPIC exige a los miembros de la OMC que es-
tablezcan patentes por 20 afios tanto para los nuevos productos
como para los procesos de fabricacién. Para las companias far-
macéuticas esto significa un monopolio de 20 anos sobre me-

119 SEN, Amartya, Development as freedom. Oxford University Press,
Oxford, 1999, p. 3.

120 Ziegler, Jean, El Imperio de la verglienza, Taurus ediciones, Madrid,
2006. p. 35.
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dicamentos que pueden salvar vidas. Como afirma Ziegler, «el
precio de un bien depende de su escasez» y las grandes com-
panias farmacéuticas «organizan la escasez a conciencia, de
acuerdo con la légica del maximo beneficio (...) Esta escasez or-
ganizada destruye cada afio la vida de millones de personas so-
bre la tierra»'20. Ademas, como hemos visto en los estudios de
caso, afirmando defender sus derechos, las grandes farmacéuti-
cas se oponen a la aplicacién de las salvaguardas establecidas en
el Acuerdo ADPIC por parte de los paises en desarrollo.

Las companias farmacéuticas justifican las patentes como un
incentivo para la investigacion y el desarrollo al permitir a la in-
dustria recuperar las importantes inversiones realizadas en este
campo. No dudamos de que las farmacéuticas realicen impor-
tante inversiones en +D. Sin embargo, el Acuerdo ADPIC no es
el Unico incentivo del que disfrutan las companias farmacéuticas
al beneficiarse de investigaciones subvencionada por el Estado y
pagar, al menos en Estados Unidos, una tasa de impuestos me-
nor que otras industrias. Ademas, hemos podido comprobar que
el mayor gasto corporativo de la industria va destinado a mar-
keting y ventas y no a la investigacion y el desarrollo de nuevos
productos'?'. Por otra parte, el sector farmacéutico ejerce fuertes
presiones a los gobiernos para proteger sus derechos de propie-
dad a través de importantes inversiones en lobby. Pero la indus-
tria farmacéutica no se contenta con presionar a los gobiernos
sino que también ejerce presion sobre los profesionales sanitarios
a través de diferentes técnicas de marketing y ventas.

La logica de mercado lleva a las companias farmacéuticas a
analizar la rentabilidad de un determinado medicamento antes
de invertir en su investigacion y desarrollo. Asi las multinaciona-
les han dejado de investigar las llamadas enfermedades olvida-
das que afectan a una sexta parte de la poblacién mundial'??,
como la enfermedad del suefo o la enfermedad de Chagas para
centrar sus investigaciones en enfermedades «mas rentables».
En el momento en que la logica capitalista neoliberal se aplica
a la salud «millones de personas descubren de pronto que son
superfluas, innecesarias tanto para la produccion como para el
consumonx 123,

121 PricewaterhouseCoopers, Pharma 2020..., op. cit., p. 7.
122 OMS: Ten facts on neglected... op. cit.
123 George, Susan: Otro mundo... op. cit., p. 18.
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Es cierto que la incidencia de estas enfermedades crénicas
no-transmisibles estd aumentando cada vez mas en los paises
en desarrollo. La OMS estima que las muertes de cancer se in-
crementaran a nivel mundial de 7,4 millones a 11,8 millones
para el afno 2030; mientras que las muertes provocadas por en-
fermedades cardiovasculares se incrementaran de 17,1 millones
a 23,4 millones en el mismo periodo de tiempo'?4. Sin embargo,
el sistema de patentes también impide el acceso a medicamen-
tos que pueden curar este tiempo de enfermedades. Segun la
OMS, mas del 70% de las muertes causadas por cancer se pro-
ducen en paises de ingresos medios y bajos, donde los recursos
disponibles para la prevencion, el diagnéstico y el tratamiento
del cancer son limitados o inexistentes'?>.

La busqueda de la rentabilidad ha llevado a las companias far-
macéuticas a invertir sus fondos en I+D en desarrollar medica-
mentos blockbuster, aquellos que generan al afo al menos mil
millones de délares en ventas, o lifestyle drugs, medicamentos
que tratan patologias de estilo de vida. Ademas, con el objetivo
de ampliar su mercado potencial, las farmacéuticas han puesto a
trabajar a sus departamentos de marketing para tratar de conven-
cer a gente sana de que esta enferma, y a gente levemente en-
ferma, de que estd muy enferma’?®. A través de campafas para
«informar» a la poblacion, las farmacéuticas amplian la definicién
de enfermedades para que personas con riesgo potencial sean
consideradas como enfermos. Como afirman Moynihan y Heath,
la construccién social de enfermedad esta siendo reemplazada
por una construccion corporativa de la enfermedad'?’.

La mercantilizacién de la salud crea una desigualdad en la
disponibilidad de recursos y el acceso a los mismos; que tiene
como consecuencia una multitud de opciones para una minoria
con recursos Y la falta de acceso a una gran mayoria sin recursos
gue queda excluida. De esta manera se traiciona el compromiso
de salud para todos de Alma-Ata. A pesar de ello, existen movi-
mientos sociales que trabajan para restablecer ese compromiso,
como es el Movimiento por la Salud de los Pueblos.

124 OMS: World Health Statistics 2008... op. cit., p. 29.

125 OMS Cancer Facts (Consulta: Octubre 2008): http://www.who.int/
cancer/en/

126 Payer, Lynn, Disease-mongers: How doctors, drug companies, and
insurers are making you feel sick, New York: Wiley & Sons, New York,
1992, p. 292.
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Para el Movimiento por la Salud de los Pueblos la salud «es
una cuestién social, econémica y politica y, por encima de todo,
un derecho humano fundamental. La desigualdad, la pobreza, la
explotacion, la violencia y la injusticia son las causas de la mala
salud y la muerte de las personas pobres y marginadas. Salud
para todos significa desafiar a los poderosos grupos de interés,
oponerse a la globalizacién y cambiar drasticamente las priori-
dades politicas y econdmicas» 28,

Como afirma el Movimiento por la Salud de los Pueblos,
mientras persistan las desigualdades extremas persistiran las de-
sigualdades en el acceso a los recursos que garantizan el disfrute
del nivel mas alto posible de salud fisica y mental. Por tanto son
necesarios cambios estructurales que reestablezcan la capacidad
de los Estados para garantizar el acceso a atencién médica y
medicamentos pero también el acceso agua potable, alimenta-
cion y nutricion adecuadas, vivienda, trabajo, condiciones sani-
tarias adecuadas y un medio ambiente sano.

En nuestra mano esta exigir a los gobiernos y las institucio-
nes internacionales que se fijen limites al mercado, que se re-
formulen, implementen y apliquen politicas y leyes vinculantes
internacionales, regionales y nacionales que respeten los dere-
chos humanos por encima de los derechos de las grandes cor-
poraciones.
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Sport for humanitarian action. A Do No Harm approach

Jose Antonio Leén Barrena*

Abstract

Sport for humanitarian action (SHA) refers to the invest-
ment and intervention activities, which use sport as an instru-
ment to achieve humanitarian action purposes, such as, alleviate
suffering, peace-building, maintain human dignity and protect
victims” fundamental rights. Furthermore, sport can be a com-
petent psychosocial method and a significant fund-raising and
awareness vehicle.

In order to reach these outcomes, sport for humanitarian ac-
tion is required to fulfil certain conditions: it must respect the
humanitarian principles (the Code of Conduct in Humanitar-
ian Relief of the International Red Cross Crescent Movement);
concentrate on non-related sport goals (plus sport approach);
follow up a logic process, based on behaviour change; work in
partnership with different stakeholders, and put in motion an
effective monitoring and evaluation process. The present article
describes these conditions, giving a framework for designing a
Do no Harm Sport intervention.

Key words: Sport, humanitarian action, humanitarian princi-
ples, development, behaviour change, experimental learning.
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Resumen

Deporte para la accion humanitaria (DAH) se refiere a las
actividades de inversion e intervencion que utilizan el deporte
como instrumento para lograr propésitos de accion humanitaria,
como aliviar el sufrimiento, la construccién de la paz, mantener
la dignidad humana y proteger los derechos fundamentales de
las victimas. Asimismo, el deporte puede constituir un método
psicosocial competente y un vehiculo importante de conciencia-
cién y la recaudacion de fondos.

Para conseguir esto, se le exigen determinadas condiciones
al deporte para la accién humanitaria: debe respetar los princi-
pios humanitarios (el Cédigo de Conducta relativo al Socorro del
Movimiento Internacional de la Cruz Roja y la Media Luna Roja);
concentrarse en metas no relacionadas con el deporte (ademas
del enfoque deportivo); seguir un proceso légico basado en un
cambio de conducta; trabajar en colaboracion con distintos par-
ticipantes, y poner en marcha un proceso efectivo de vigilancia
y evaluacién. Este articulo describe estas condiciones, propor-
cionando un marco para disefar una intervencion deportiva de
«accion sin danox.

Palabras clave: Deporte, accién humanitaria, principios humani-
tarios, desarrollo, cambio de conducta, aprendizaje experimental.



116

Jose Antonio Ledn Barrena

Methodology

The source of information for this paper is essentially second-
ary. Due to the fact that there is not enough writing exclusively
concerning humanitarian action and sport, the author has made
use of literature referring to sport for development and peace
and has adapted this documentation to the purpose of this pa-
per. In addition to that, the arguments presented in this text are
supported by the field experience of the author on the topic of
sport in different humanitarian and developing settings.

Introduction

For many people, sport is understood only as a competitive
physical activity, but it is indeed «all forms of physical activity that
contribute to physical fitness, mental well-being and social interac-
tion. This includes play; recreation, organized, casual or competi-
tive sport; and indigenous sport or games»'. This less divisive ap-
proach of sport provides more room for diversity and creativity.

Ten years ago, sport was seen as a by-product of develop-
ment. The potential of sport as a tool for development and
peace was not internationally recognized. The theme of sport
was excluded from the mainstream thinking among NGOs and
United Nation agencies. The topic of sport was unmentionable;
sport was seen as a luxury?. However, these decade of advocacy
and lobbying in favour of sport for development have created
strong awareness and belief of the importance of sport among
the UN body, NGOs, governments, private sector and civil soci-
ety. These beliefs have been translated into: a) different policies;
b) international recognition; ¢) inclusion of sport NGOs' pro-
grammes and strategies; and d) the willingness of donors to se-
cure financial means for sport-focused projects.

The momentum created for sport for development has made
possible to spread the potential of sport in other areas of inter-
vention. Humanitarian action is one of them.

T UN Inter Agency Task Force on Sport for Development and Peace,
Sport for Development and Peace: Towards Achieving the Millenium Deve-
lopment Goals, United Nations, 2003, page V executive summary.

2 Van Eekeren, F.,, «Sport and Development: Challanges in a New Are-
na», in Vanden Auweele,Malcom, & Meulders, Sport and Development,
Leuven, lannoocampus, 2006, pp. 19-34, p. 19.
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There is plenty of room for sport to take action in a human-
itarian action intervention. The significance of sport lays on the
fact that, used in a proper manner, is a catalyst for building social
networks by bringing people together and offering the chance to
increase the ability to cooperate with outsiders. This new forms of
positive relationships will enlarge the «radius of trust», the circle
of people among whom cooperative norms are operative® which
will lead us to decrease the risk of political dysfunction, to en-
courage a proper functioning of formal institutions?, to enhance
peace-building processes, to improve resilience and to reduce
everyday vulnerabilities, which are building blocks for a strong
civil society and peaceful and stable democracy.

Potential of Sport in the Humanitarian Field

1. Sport as a provider of Human Rights

2. Sport as an instrument for peace-building

3. Sport as a Preventive tool: reduction of vulnerabilities

4. Sport as a curative method: Psychosocial sport programmes
5. Sport as fundraising awareness and advocacy vehicle

Potencial of Sport in the Humanitarian Field

| have not come across a definition about sport in (or for) hu-
manitarian action during my literature review. This is an indication
about how new or how little research has been done in this field.
I will argue that for a sport programme to be considered as an in-
strument in humanitarian action, it must respect two assumptions:

1. Sport should be used as a means to achieve Humanitarian
Action goals.
2. An intervention through sport should respect the human-
itarian principles.
Taking into account the above element, | define sport for hu-
manitarian action as follows:

Sport for humanitarian action refers to the investment
and intervention activities which use sport as an instrument to

3 Fukuyama, F., Social Capital and Civil Society, International Monetary
Fund Working Paper WP/00/74, IMF, 2000, p. 4.
4 Ibid, p. 8.
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achieve humanitarian action purposes, such as, alleviate suffer-
ing, maintain human dignity, protect the victims” fundamental
rights prevent and strengthen preparedness for the occurrence
of a disasters and advocacy and fundraising for the victims of
such disasters. Sport for humanitarian action is based on the
principles of humanity, impartiality, neutrality and independence
and will respect the Code of Conduct in Humanitarian Relief of
the International Red Cross Crescent Movement®.

1. Do no harm/ do good through sport

There are different theories to explain and understand the
role of sport into society. Each one offers a different angle of
viewing sport.

The momentum created during the last ten years of advo-
cacy in favour of sport as an instrument for development and
peace has been possible by using this functionalist theory. Un-
der this approach, sport can teach important lessons such as
winning and losing, fair play, being part of a team, co-opera-
tion, leadership, discipline, tolerance and working towards long
term goals. Sport builds health, fitness, self-respect, self-confi-
dence and self-esteem. It is also an innovative, low-cost and ef-
fective method to contribute significantly to health, education,
development and peace and is a powerful language through
which to mobilize societies®.

But this theory has two major weaknesses that we should be
aware of: (a) it tends to exaggerate the positive consequences
of sport and sport participation and underestimates the nega-

5 Based on the IPC definition of Sport for Development.

6 UN Inter Agency Task Force on Sport for Development and Peace,
op. cit., p. 24.

7 Coakley, J., 2003, op. cit., p. 40.

& Larkin, J., & Razack, S., «Gender, Sport and Development, in Uni-
versity of Toronto, Literature Review on Sport for Development and Peace,
Toronto, University of Toronto, 2007, pp. 89-123, p. 94.

2 UN Inter Agency Task Force on Sport for Development and Peace,
op. cit., p. 2.

10 De Donder, V, «Children Harmed by Sports: on the Threat to posi-
tive Values in Children’s and Youth Sport», in Vandem Auweele, Mal-
com, & Meulders, Sport and Development Leuveb, Lanoocampus, 2006,
pp. 43-55, p. 43.
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tive effects of sport; and b) it does not recognize that sports are
social creations that take many forms as they are shaped and
defined by people interacting with each other”é.

Sport can also produce negative outcomes. It can also lead
to violence, corruption, discrimination, excessive nationalism,
human rights abuses, cheating and drug abuse®. A great em-
phasis on egocentric values through sport such as power, hon-
our, money and fame leads participants to aggression, intoler-
ance, depression, fear damage to health and abuse of human
rights. This tendency may lead to cynicism, corruption and
abuse in coaches and sport managers'®. Even sports, such as
football, have been accused of starting wars. The 1969 'Football
War’ between Honduras and El Salvador is well known. It began
as a riot in the qualifier for the 1970 World Cup and finished
with the loss of 2000 people lives in about six days'" 2

However, this pessimist «Conflict theoretical perspective»
of explaining sport, focuses on elite sport, which is only a small
part of the sport movement' and definitely not the one that
sport for humanitarian action promotes (instead SHA advocates
for a «sport for all» approach).

SHA depends entirely upon the manner in which sport is em-
ployed. These two sides of sport (functionalist and conflict theo-
ries) show that sport itself is neutral or empty'. This is the rea-
son why the Olympic anthropologist John MacAloon calls sport
«an empty cultural form». As Guest described'> «Sport is filled
in with meanings, values, and ideas by the culture in which it
takes place and the individuals who take part». The positive or
negative outcomes will depend on the interaction and relation-

1 BBC Website, Football - a Matter of Life and Death, 2002, retrieved
July 7, 2008, from http://www.bbc.co.uk/dna/h2g2/A702848

2. Armed Conflict Events Database, Soccer War 1969, 2000, retrieved
7 July, 2008, from http://www.onwar.com/aced/data/sierra/soccer1969.
htm

13 Coakley, J., 2003, op. cit. p. 57.

4 Guest, A. M., Thinking both Critically and Positively about Devel-
opment Through Sport, Sport and Development International Plataform,
retrieved June 25, 2008, from http:/Awww.sportanddev.org/en/articles/
thinking-both-critically-and-positively-about-development-through-sport/
index.htm

5 Ibid.
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| SPORT PARTICIPATION |

Is an

EMPTY CULTURAL FORM)

e Provider of human rights

e Build national unity

e Break stereotypes

e Foster social (re-) integration
¢ Help democratization

e Fostering health

e Build character

e Abuse of human rights

e Build nationalism

o Create stereotypes
 Discrimination and exclusion

* A means to control masses

e Produce injuries and illnesses

* Acquisition of deviant behaviours
L]

-

Respecting Sport for
Humanitarian Action
Conditions

Do good through sport (Own creation)

ships that the individual will gain from all the actors involved in
the process (coaches, team members, family, sport managers...).
It is not sport itself, but the people the motor of changes'® and
therefore, the creation of a supportive environment to acquire
positive changes is a key element of this process. As Coakley'”
put it:

Sports are sites where young people have often powerful and ex-
citing physical and social experiences. When they are organized so
that young people can receive thoughtful guidance from adults who
are sensitive to what young people need in order to develop self-re-
spect and become connected to the rest of the community, good out-
comes are likely.

However, it is possible to maximize the positive effects of
sport (do good) and minimize possible negatives outcomes (do
not harm) that an intervention may have by respecting certain
conditions. As Patriksson'® wrote:

6 Ibid.

7 Coakley, J. 2003, op. cit. p. 183.

'8 patriksson, M, «Significance of Sport for Society. Health, Socialisa-
tion, Economy: A Scientific Review», (Prepared for the 8th Conference
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Active Participation |
Plus Sport |
Respect humanitarian principles |
Experimental learning methodology |
Supportive environment and a logic process |
Effective monitoring and evaluation |

Sport, like most activities....has the potential of producing both pos-
itive and negative outcomes. Questions like ‘what conditions are neces-
sary for sport to have beneficial outcomes?’ must be asked more often.

In an attempt to respond to Patriksson questions, this chap-
ter will explain six conditions which are imperative elements of
an SHA programme:

1. Active participation: increase participation is a clear objec-
tive of all programmes: «sport for all» approach.

2. Focus primarily on plus sport approach: sport as an instru-
ment to address a number of broader social issues.

3. Based on experimental learning methodology.

4. Put it in motion a supportive environment and a logic
process to acquire the anticipated positive behaviours.

5. Effective monitoring and evaluation of the outcomes of
our intervention.

6. Respect humanitarian principles.

of European Ministers Responsible for Sport), Lisbon, Council of Europe,
1995, p. 128.
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2. Conditions for a sport for humanitarian action
programmes

2.1. Active participation

«Taking part in sport activities is certainly a necessary condi-
tion for desired outcomes to be achieved and increasing partici-
pation is a clear objective of all sport programmes»'®. Although
a large bulk of children and adults of a community likes to play
and practice sport, in a humanitarian context, due to personal
and environmental constraints, participating in sport activities
can became a burden for them. Many of the community mem-
bers are very busy with their own survival. Individuals may not
have enough time to dedicate to sport activities either as a par-
ticipant or as a coach. Adults may be engaged in reconstruc-
tions activities or working the land; children may not be encour-
aged to participate in sport activities as they may be obliged to
accomplish some domestic duties such as collecting firewood or
fetching water. Community leaders will not pay a great deal of
attention to sport activities as they may perceive them as unnec-
essary in a humanitarian situation.

Sport is not only for a few individuals of the community with
high motor and sport skills. Sport is for everyone interested in it.
SHA must be based on a sport for all approach where any individ-
ual can participate regardless of race, social class, gender and dis-
abilities. This becomes particularly significant when an SHA inter-
vention seeks not only individual but community outcomes.

It does not mean that every SHA programme is open for eve-
ryone. Interventions may be restricted to those participants that
fulfil certain characteristics (sport activities only for women, child
soldiers or people with disabilities, etc.). This kind of positive dis-
crimination seeks to protect those individuals with greater
needs, which concords with the principle of impartiality of hu-
manitarian action?°.

9 Coalter, F, Sport and Community Development: A Manual. Re-
search Report no. 86, Edinburgh, Sportscotland, 2002, p. 25.

20 Rey, F, & de Currea-Lugo, V., El debate Humanitario, Barcelona,
Icaria Editorial, 1992.

21 University of Toronto, Literature Reviews on Sport for Development
and Peace, Toronto, 2007, p. 4.

22 Kvalsund, P, Sport and Peace Building, 2007, retrieved July 4, 2008,
fromhttp://mwww.toolkitsportdevelopment.org/htmi/resources/E0/E034DC82-
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However, SHA outcomes do not happen simply by placing a
ball onto the field and let the children play. The positive benefits
of sport are an indirect product of the context and social inter-
action that is possible through sport instead of a direct result of
participating in sport activities?!. As Kvalsund?? wrote:

The power of sport comes with its popularities and the effect and
impact come with its implementation ...The implementation and how
sport is being preserved is the key, not sport alone.

2.2. Plus sport versus plus approach

Sport programmes can be categorised depending on the use
we give to sport in two types: Sport plus or plus sport. The most
important difference between them lies in their aims, outcomes
and the methodology they use to reach them.

Sport plus activities concentrate on sport itself and are
designed to develop sustainable sporting organisations. The
main aim of such programmes is sporting inclusion; this is to
remove the barriers to sport participation in the community
and/ or the development of physical literacy and basic sport-
ing skills?3. Desired outcomes expected of sport plus projects
include?*:

— General increases in participation and among target
groups.

— Increased frequency of participation.

— Opportunities to develop sporting skills and expertise and
to move from recreational participation to competition or
excellence.

— The training and support of leaders and coaches.

— The establishment of links between school/sports clubs/
wider community.

— Increased number of sporting teams/clubs.

— Increased club memberships.

E2BB-4827-AC8B-E7D1BDFCB288/Sport%20and%20Peace %20paper%20
Pelle%20Kvalsund.pdf

23 Coalter, F., «Sport in Development: Process Evaluation and Organi-
sational Development» in Vanden Ausweele, Malcolm, & Meulders, Sport
and Development, Leuven, LannooCampus. 2006, pp. 149-16, p. 3.

24 Coalter, F, 2002, op. cit. p. 37.
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On the other hand, the plus sport approach centres its at-
tention on achieving non-sporting results. It puts much more
emphasis on sport as a means to an end?. Although increas-
ing sport participation in also an objective of plus sport, this
approach goes one step further and seeks to contribute to
achieve, in our case, humanitarian action goals. Sport inclusion,
therefore, is one transitional outcome to greater humanitarian
results.

In plus sport approach, sport is integrated into other activi-
ties, such as programmes for street children, psychosocial inter-
ventions, or into the management of refugee camps26.

Needless to say that sport for humanitarian action must fo-
cus on a plus sport approach. However, as it has been men-
tioned earlier, it is not sport alone what achieve these outcomes,
but the way sport is provided; therefore a proper methodology
in sport for humanitarian action is as crucial element of the
process.

2.3. Experimental learning methodology

Learning is «the process whereby knowledge is created
through the transformation of experience»?’, where «knowl-
edge results from the combination of grasping experience and
transforming it»?8. Having these two concepts in mind, by pro-
viding only «here and now» concrete experience through sport,
a programme may have an impact in the physical fitness of its
participants or may help to enhance motor or sport players’
skills, but it is uncertain that individuals will acquire, knowledge
or skills connected with sport for humanitarian action goals. The
use of feedback to transform this experience or practice into ca-
pacities is an essential element of the learning process?.

25 Coalter, 2006, op. cit. p. 2.

26 Auweele; Malcom; Meulders (EDS.), Sport and Development, Leu-
ven, lannoocampus, 2006, p. 12.

27 Kolb, Y. A., & Kolb, A. D., «Experiential Learning Theory: A Dy-
namic, Holistic Approach to Management Learning, Education and Devel-
opment», in Fukani, & Armstrong, Handbook of Management Learning,
Education and Development, London, Sage Publications, 2008.

28 Kolb, A. D., Experimental Learning.Experience as the Source of
Learning and developmnet, New Jersey, Prentke-Hall, 1984, p. 41.
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This type of methodology that combines experience plus re-
flection is called experimental learning. It is built on the theories
of Kurt Lewin, John Dewey, Jaen Piaget, Paulo Freire and oth-
ers30. Learning is defined as a major process of human adapta-
tion involving the physical, emotional, social and cognitive as-
pect of a person3'. For that reason, the experimental learning
model is based on a learning cycle or spiral where the learner
experiences, reflects, thinks, and acts in a repetitive process
that is responsive to the learning situation and what is being
learned3?. The next figure simplifies the experimental learning
cycle:

GENERALISING
p REFLECT

\}

» Based on the model by David A. Kolb, 1¢

Experimental Learning Cycle

Expressed in another way, learning can be maximised by ac-
tively involving the participant in the process as much as pos-
sible. This learning process is not only to partake in sport ac-
tivities, but to analyse the experience of the individuals, draw
conclusions and try to apply the lessons learned in future33.

Let’s illustrate these models with a sport activity example in
order to highlight the importance of the «after-playing» process.

2 jbid, p. 21.

30 jbid.

31 Kolb, Y. A., & Kolb, A. D, op. cit.

32 jbid.

33 SALTO-YOUTH, Fit for Life. Using Sports as an Educational Tool for
the Inclusion of Young People with Fewer Opportunities, Brussel, SALTO-
YOUTH Inclusion Resource Centre, 2004, p. 40.
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«Qutside the circle» is one of the sport activities that project co-
ordinators of the International NGO Right To Play uses in Na-
kivale Refugee Settlement (Uganda) as part of its HIV/AIDS pre-
vention Programme.

The instructions of the game are simple:

1) Participants form a close and tight circle by linking arms;
2) put an object (a ball, a stone, a box...) in the middle of the
circle; 3) ask one of the participants to be outside the circle and
ask them to try and get inside the circle and get the object; 4)
the mission of the people forming the circle is to avoid that «the
outsider» get the object; 5) after the first round, ask the partici-
pants in a circle to take one step back (people in the circle with
hold hand), so the circle is bigger; 6) once again, ask the person
outside the circle to try and get in the middle of the circle to get
the object; 7) after the second round, ask the participants in a
circle to take another step back, so the circle is larger than be-
fore; 8) ask the person outside the circle to try again to get into
the middle of circle to get the object; 9) repeat this process until
it becomes very easy for «the outsider» to get the object.

This is an enjoyable and fun activity were participants can
unconsciously learn about cooperation, team work or develop
some basic motor skills, but if we end up the activity at this
stage, it becomes impossible to provide them with knowledge
regarding HIV prevention, which is the objective of this activity.

The second and necessary step of any SHA activity is the fol-
low-up. At this stage, participants are guided by coaches to re-
flect on their experience. The role of the coaches is central as
they are the ones to conduct the player’s experiences to the out-
comes that a sport for humanitarian action programme intends
to achieve. Coaches/facilitators will lead the process of partici-
pants’ reflection and thinking by providing feedback and facili-
tate open discussion.

In our example, as we plan to help them understand abstract
concept3* such as white cell, immune system and the relation-
ship between immune system and HIV/AIDS, we conduct a fol-
low-up by conducting an open discussion (asking and explaining
to participants certain theoretical aspects):

34 These abstract concepts that children (and illiterate people in gene-
ral) cannot see or feel are sometime difficult for them to understand. By
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a) What was the result when the circle was tight?; b) What
was the result when the circle was bigger?; ¢) Ask the partici-
pants, when the circle was bigger if it was easier for the per-
son outside the circle to get in. If so why? d) Show that when
a participant tried to get into the circle and could not that is
a healthy immune system fighting off the disease; e) However
when the object from outside of the circle invades the circle it
weakens the body’s immune system; f) When you are deprived
of defences, such as when the circle is bigger, there is a greater
opening for the virus and infections, such as TB and pneumonia,
to enter into your body.

Needless to say, the open discussion has to be in accordance
with the cognitive level and skills of participants. While the dis-
cussion is very basic for children at school age, it can be more
profound for children at secondary school by, for example, ex-
plaining the different white cells that the human immune sys-
tem has and how HIV attacks these different white cells (In the
case, the sport activity can be modify to help to comprehend
these concepts: E.g. having different sub-groups in the circle
that later on will represent the different white cells).

The follow-up phase is so fundamental that by changing the
discussion, the same sport activity can serve for other purposes.
Following our example, «outside the circle» can be also used to
reinforce the importance of social networks and cooperation in
a community affected by a conflict. In this case, «the outsider»
represents the warring party that is threatening the community
(let's say paramilitary groups); by cooperating together the com-
munity can support themselves and reduce their vulnerabilities
to this hazard.

As we want to lay emphasis on the success of the commu-
nity (instead of failure of the immune system) it will be wise to
start the game with a wider circle and finish up with a tight cir-
cle shoulder to shoulder, so participants have the sense of ac-
complishment. To sum up, by adapting sport activities and pro-
viding a proper feedback from coaches/facilitators, we ensure
that the sport activity turns into something else than just fun
and joy. Participants reflect and think on their experiences and
acquire knowledge, skills and attitude that helps to reduce vul-

linkings sport activity (experience) with abstract concepts the chances of
understanding those concepts are far higher.
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nerabilities, to foster peace-building, or to cure psychosocial
problems.

Once the participants are aware, understand and believe that
certain behaviour will help them to get personal and community
benefits (for example stay away from HIV/AIDS), they are ready
to take action and integrate these behaviours learned through-
out sport into their daily lives. However in order to do so, | will
argue that individuals need to have a supportive environment
(external factors) that help them to acquire, generalize and ap-
ply these behaviours learned through sport.

2.4. Supportive environment and a logic process

A logic Intervention

The outcomes of an SHA programme is not to supply ma-
terial items, such as food, water or shelter but to provide com-
munities affected by a disaster, with positive behaviours (and
therefore knowledge, skills and attitudes) that will contribute to
alleviate their suffering and maintain their human dignity. In or-
der to plan an appropriate and successful sport for humanitar-
ian action intervention, it is essential to understand the com-
mon elements that can influence or modify people’s behaviours.
There are many theories that have been developed to explain
individual behaviour. One of these theories is the Transtheoreti-
cal Model of Behaviour Change. Prochaska & DiClemente3> sug-
gested that behaviour changes take place in five distinct stages
through which people move on a cyclical pattern:

1. Pre-contemplation: individuals are not aware of the
benefits that a new way of behaving may have and there-
fore changing behaviour is not considered.

2. Contemplation: Something happens to prompt individu-
als start to think about change (for example a sport activ-
ity). He/she becomes aware of the positive outcomes that
performing a new behaviour may have and he/she is be-
coming more motivated to do so.

3. Preparation: Prepare people to undertake the desired
change. At this stage, the individual gathers information,

3% Prochaska & Di Clemente, «Stages of Change in the Modification of
Problem Behaviour», in Hersen, & Miller, Progress in Behaviour Modifica-
tion, Sycamore, Sycamore Press, 1992.
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finding out how to achieve the change, decides when
change should take place and learns the skills necessary
to behave in a certain way (skill development).

4. Action: Initial adoption of the new activity or behaviour.
People make changes, acting on previous decision, expe-
rience, information, new skills and motivation to make
the change.

5. Maintenance: integrate the new behaviour into life-
style. It is characterized by the stabilization of behaviour
change and the avoidance of relapse.

A sport for humanitarian programme must take into consid-
eration these stages and design different sport activities to fos-
ter the behaviour change process. Thus, the first set of sport
activities should have the purpose of bringing together those
people the programme has identified as target group (child sol-
dier, women, the whole community...). Sport is used as a lure, a
safe and fun way to attract people to be involved in humanitar-
ian action activities.

In order to do so, it is important to asses which are the in-
terests and motivations of the target group. For instance in Na-
kivale Refugee settlement (Uganda) women were keener on
netball while men were more interested in football. Both groups
were fond of volleyball. Having said this, we may consider plan-
ning some netball activities if we intend to target women, foot-
ball if we are targeting men or volleyball in case we intend to
address both groups together.

It is very important to emphasize that a sport programme
should always promote the intrinsic motivation of their partici-
pants: which is to take part in sport activities because they bring
joy and happiness and not because they can bring external re-
wards (for instance a uniform, free snacks and drinks or even a
medal or money). Even when our purpose is a non-sport related
goal, we have to make sure that our activities are enjoyable expe-
riences for the participants. Keeping a high intrinsic motivation in
children depends on a good planning intervention. The sport ac-
tivities have to be adapted to the needs and skill levels of the par-
ticipants. Doing so, we minimise the risk of individuals participat-
ing in a sport programme expecting an external reward.
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Once the target group is regularly participating in sport ac-
tivities (which can be measured by the number of people who
are participating), the role of sport is to create a social space
for positive interaction and skill development. The purpose is
to make participants aware and believe that the pros (benefits,
positive outcomes) outweigh the cons (cost, anticipated nega-
tive outcomes) of a performing behaviour (for example, peace-
ful conflict resolution versus violence). While in the pre-contem-
plation phase we did not pay special attention to the reflection
period or follow-up, this part becomes crucial in the contempla-
tion and preparation stages as a mode to give the information
that the person is seeking and support and motivate him/her to
decide to take action.

A sport for humanitarian action programme does not stop once
the individual has taken action; the integration of the new behav-
iours into their custom takes time and a sport for humanitarian ac-
tion programme must ensure that people are provided with the
necessary support and resources to act in the manner advised.

Which kind of sport activity?

While participating in this kind of activities, individuals are un-
consciously involved in a multidimensional learning process. The
most palpable dimension is of course the physical learning (how
to run, jump, maintain balance, co-ordination, etc.) but there are
also a diversity of social learning processes taking place such as
learning to be part of a team, to cooperate, to trust, respect for
other and so on. Social learning elements are present in all sports
activities 3. However some sport activities are better placed at
bringing across specific learning elements than others®’. For in-
stance, while «target-sport activities» such as archery focus more
on learning elements such as precision, self-control and concen-
tration, dancing puts more emphasis on creativity and expressing
emotions. While football concentrates on teamwork and coop-
eration, long distance running pays more attention to independ-
ence, self-discipline and coping with challenges.

Most sports can be characterized by varying combinations of
different elements, which give an idea of the multiple option of
sport as a provider of learning experiences:

36 Compared to the physical side, the social learning dimensions are
far more intangible and are harder to recognize and measure.

37 SALTO-YOUTH, op. cit. p. 34.
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— Individual, Partner and Team activities. Each of these
categories is based on differing social processes and inter-
actions, providing different experiences for participants.

— Cognitive, Motor and Physical Skills. Games such as
football and basketball require an understanding of rules,
strategy and spatial awareness (cognitive), while other
like aerobics focus on motor skills while weightlifting puts
much of its emphasis on physical skills.

— Contact and Non-contact. Martial arts and rugby are
examples of contact sports while volleyball is a non-con-
tact sport. It is important to mention that there is a level
of aggressiveness in many contact sports that if it is not
dealt with caution can lead to violence. For instance it will
not be a wise idea to use a contact sport with two teams
that are already confronted and with too much tension
between them.

— Competitive and Recreational. Nearly all sports can be
undertaken as a recreational activity (in which winning and
losing are deemed relatively unimportant) or competitively
(where winning and losing are central to the experience).

— Outdoor or indoor. While many activities can be played
indoor or outdoor, depending on the target group we
may consider to do an activity outdoor, in contact with
the environment or indoor, in isolation of the environ-
ment (for example for the first experiences of a psycho-
social sport program, or a women group in a very female-
restrictive environment).

— With great deal of sport equipment or with none or
limited sport equipment. While some sport activities
need special equipment and infrastructure, many other do
not need much investment. Some sport activities do not
require any material at all. Looking at the sustainability of
the project, sport for humanitarian action should use ac-
tivities that involve none or limited material resources.

To sum up, it is fundamental to know which sport activities
can be used towards what ends. Rather than choosing just one
activity, it is interesting to combine related activities to include
extra dimensions to the learning process. Beyond this, it is up to the
participants to determine which activity interests them the most3°.

38 based on Coalter, 2002, op. cit. p. 26.
39 SALTO-YOUTH, op. cit. p. 34.
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A supportive environment

The idea that sports build character is very popular and very
difficult to measure empirically. A great deal of studies makes
clear that sport participation alone does not lead to any particu-
lar personality or set of psychosocial characteristics*°.

Having strong intentions to change and the necessary skills
do not guarantee that a behaviour change will occur. Behaviour

SOCIAL FEATURES

- nature of personal relationships; expectations of
class, position, age, gender; access to knowledge,
information.

CULTURAL FEATURES

- the behaviours and attitudes considered

acceptable in given contexts - eg. relating to sex,
gender, drugs, leisure, participation.

ETHICAL & SPIRITUAL FEATURES

- influence of personal and shared values and
discussion about moral systems from which those
are derived - can include rituals, religion and rights
of passage.

Behaviour Change Spiral in the context of the Enabling Environment.

changes can only take place in the context of an enable or sup-
portive environment*!. As Passer & Smith wrote*?: «A funda-
mental attribution error occurs when we underestimate the im-
pact of the environment and overestimate the role of personal
factors when explaining behaviour change».

There are many external factors that have been found to
have influences, positive or negative, on behaviour. The next fig-
ure represents some of these external factors*3:

LEGAL FEATURES

- laws determining what people can do and
activities to encourage observance of those laws.

POLITICAL FEATURES

- systems of governance in which change will
have to take place - can, for example, limit
access to information and involvement in
social action.

RESOURCE FEATURES

- affect what is required to make things
happen - covers human, financial and
material resources; community knowledge
and skills; and items for exchange.

Personal Behavior Change Spiral

(Source: The Behaviour Change spiral from «\What do they want us to do now?» AFAO 1996)

40 Guest, op. cit.

41 In 1991, a social scientists workshop that took place in Washington
concluded that for a given behaviour to occur, an individual must (a) have
strong intentions to perform the behaviour, (b) have the necessary skills to do
so and (c) not be restricted by environmental constraints. (Fishbein, 1991).

42 Cited by Lundholm, K., & Renaud, R., The Five Elements Guide.
Structured Information to Help Engage Individuals to Act Strategically To-
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wards SustainabilityA Guide Developed during the Master’s Programme
Strategic Leadership towards Sustainability, Karlskrona (Sweden), Blekinge
Tekniska Hogskola, 2005, p. 51.

43 Parnell, B., What Do They Want Us To Do Now?, retrieved August 8,
2008, from paper published by the Australian Federation of AIDS Organi-
sation, Sydney, 1996, http://www.comminit.com/en/node/27042/36



Sport for humanitarian action. A Do No Harm approach

125

These factors do not only lay outside the individual control,
but, many of them, outside a sport for humanitarian action in-
tervention. This is extremely important to take into account: a
well designed and planned sport for humanitarian action pro-
gramme working in isolation is not guarantee of success. The
probability of success of a sport for humanitarian action inter-
vention will be minimum without a) having the support of the
community, b) being culturally and morally accepted, ¢) if there
is not political will and d) not enough economic and human re-
sources available.

Here are some examples: when families are having economic
constrains, they may not support their children to participate in
SHA activities; in a fundamentalist Muslim or Christian area, lo-
cal leaders may oppose (and even sabotage) any kind of female
empowerment through sport; setting a football women'’s league
in a refugee settlement may not be successful when football is
seen by the community as a «sport only for men».

A comprehensive and multi-agency approach#4, involving
all sectors of the community and stakeholders are necessary
to guarantee positive outcomes. As sport for humanitarian ac-
tion cannot assure a proper supportive environment for its pro-
grammes by itself, it needs the establishment of partnerships
with different stakeholders, from community based Organiza-
tions to national and international institutions (both, govern-
mental and non-governmental). SHA programmes must be de-
livered as part of a broad and integrated approach addressing
humanitarian issues.

There are three areas of partnerships where sport for hu-
manitarian action should look at: (1) programme implemen-
tation (2) resources mobilization and (3) advocacy. For in-
stance, in a HIV/AIDS prevention programme through sport,
it is illogical to promote the use of condoms and be faithful
to tackle HIV/AIDS if there is no other institution or organiza-
tion that can provide free or accessible HIV test for the partici-
pants (program implementation partnership). Another NGO
or Agency could offer free condoms (resources mobilization),

44 Donnelly, Sdarnell, & Coakley, «The Use of Sport to Foster Child and
Youth Development and Education», in University of Toronto, Literature
Review on Sport for Development and Peace. Toronto, University of To-
ronto, 2008, pp. 7-48.
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while other stakeholders advocate for the establishment of
policies and laws in pro of people infected and affected by
HIV/AIDS.

The influences of the environment in a SHA programme
make monitoring and evaluation even harder than already is, as
we will analyze in the next section.

2.5. Effective monitoring and evaluation of outcomes’
intervention

The need to take into account issues of monitoring and eval-
uation are tremendously important not only because it is re-
quested by donors, but because we can learn to do our work
better. There are few features that a monitoring and evaluation
(M&E) system for an SHA programme should take into consid-
eration:

A. Based on theory-driven evaluation

A Theory of Change is a specific and measurable descrip-
tion of a social change initiative that forms the basis for stra-
tegic planning, on-going decision-making and evaluation. It
shows the relationships between resources, activities, outputs,
and various outcomes and argues that in order to reach a long
term goal a number of short-term goals and set of activities are
necessary*.

Carol Weiss, one of the most active scholars in this area, por-
trays theory of change as the set of assumptions that explain
the mini-steps that lead to the long term goal. She argues that a
lack of clarity about steps that

must be taken to reach a long term outcome not only makes the task
of evaluating a complex initiative challenging, but reduces the likeli-
hood that all of the important factors related to the long term goal
will be addressed*®.

45 ActKnowledge, Theory of Change Website, retrieved August 20,
2008, from www.theoryofchange.org
46 Ibid.
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Having a Theory of Change approach provides an SHA with#7:

— A clear and testable hypothesis about how change will
occur that not only allows you to be accountable for re-
sults, but also makes your results more credible because
they were predicted to occur in a certain way

— A visual representation of the change you want to see in
your community and how you expect it to come about

— A blueprint for evaluation with measurable indicators of
success identified

— An agreement among stakeholders about what defines
success and what it takes to get there

— A powerful communication tool to capture the complex-
ity of your initiative

However, in order to gain all these benefits, an SHA must lay
on convincing and validated assumptions. An SHA intervention
based on the five stages behaviour*® change theory, as explained
earlier, will provide these scientific assumptions. Having these five
different stages is extremely useful for monitoring and evaluation
of an SHA programme because we can assess the development
of our programme by measuring the level of achievement of the
different stages. Each stage is having different activities and there-
fore different outcomes and indicators to look at. For instance, on
the Pre-contemplation phase, we will concentrate on awareness
and social mobilization activities, while in the Preparation stage
the programme will focus more in skill development by imple-
menting workshops and training.

B. Evaluating the environment

The possibility to claim credit for outcomes that were pre-
dicted in an SHA programme is not hundred per cent assured by
a theory-driven approach. As explained earlier, personal factors
are not the only variables that influence behaviour change; par-
ticipants are subjected to environment influences. As a result, it
is necessary to evaluate not only the SHA intervention but the
environment or context where the intervention is taking place. It

47 Ibid.

48 As SHA is based on the supposed social benefits of sport partici-
pation, M&E needs to measure the impact of such participation on the
behaviours of participants. Coalter, 2006, op. cit. p. 155.

49 Ibid., p. 40.
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is also indispensable to acknowledge the limitations of our con-
clusions in certain circumstances®.

C. Baseline survey

An initial baseline survey is very often forgotten either inten-
tionally (because of its cost) or unintentionally, creating a burden
to assess the impact of our action in future. In order to control
some of these environmental variables, research method theo-
ries suggest the creation of treatment group (random assign-
ment to participants) or group control (non-participation). How-
ever, due to ethical considerations, these means are not usually
available for SHA programmes. Instead SHA can use a less rigor-
ous approach such as a before-and-after approach.

The first step before planning and implementing an SHA is a
baseline survey, which is information gathering regarding (a) the
needs of individuals and communities, (b) the level of knowledge,
skills and attitudes of the behaviour that the programme intends
to change or provide, (c) stakeholders and (d) the positive and
negative influence of the environment. The baseline survey will
not only enable to plan an SHA intervention attending the spe-
cific needs of the target group, but will be very valuable informa-
tion to monitor and evaluate the program by comparing these
results with the information collected right after the SHA imple-
mentation (to measure if participants area taking action: apply-
ing the knowledge and skills learned) and after a period of time
of the implementation of the programme (to asses if individuals
have integrated these behaviours into their lifestyle).

D. Active engagement of beneficiaries

M&E is not only worth for accountability. It is also a signifi-
cant part of the learning process. Accountability, for both do-
nors and, most important, beneficiaries is one of the humanitar-
ian principles that an SHA should respect. So does beneficiaries’
involvement. Very often M&E «is viewed as a burden and a
mandatory part of receiving funding»>'. However, M&E present

50 Jbid., p. 30.

51 Krenichyn, Schaefer-McDaniel,Clark & Zeller-Berkman, Where Are
Young People in Youth Program Evaluation Research? Children, Youth and En-
vironments (17) 2, 2007, pp. 596-615, retrieved July 8, 2008 from http:/Avww.
colorado.edu/journals/cye/17_2/17_2_38_EvaluationResearch.pdf. p. 610.
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a great opportunity to improve the process of behaviour change
that the SHA programmes in seeking by let beneficiaries to take
part and lead M&E work>2. By doing so, we will be able to>3 >4

— Foster empowerment

— Enhance sustainability

— Increase the level of ownership of beneficiaries and there-
fore to enlarge their interest in the programme.

— Better understanding of the intervention

— Turn the current view of beneficiaries as passive actors
into a view as contributor and managers of the event.

— To encourage one another to participate (role model) in
the programme.

— Develop the ability to reflect on and analyze attitudes, be-
lief and behaviours.

A SHA is based on the supposed social benefits of sport par-
ticipation. It is through reflection and analysis of participant
actions that sport can provide framework for achieving non-
sporting goals. Rather than research only for outcomes, a par-
ticipatory M&E approach provides the participants with another
possibility of «experience transformation» (besides follow-up
step in a sport activity), and easier integration of a new behav-
iour into lifestyle, avoiding relapses (maintenance)>.

E. Role of the evaluator

This feature is strongly connected with the above characteris-
tic. The main role of this person is not to evaluate the SHA pro-
gramme but to help participants to evaluate their programme.

52 Level of beneficiaries’ participation vary from passive involvement
(taking part in focus groups, interviews or questionnaires) to active involve-
ment (formulate research questions, decide on methods to be used to
explore answers to those questions, implement the methods, derive results
and interpret and disseminate those results). /bid., p. 599.

53 Ibid.

54 Coalter, op. cit., p. 10).

%5 Based on Krenichyn, Schaefer-McDaniel, Clark, & Zeller-Berkman,
op. cit.

56 Ibid., p. 661.

57 Abrisketa, J., «Accion humanitaria: Principios», in Perez de Armifio,
Diccionario de la Accion Humanitaria y Cooperacion al Desarrollo, Bilbao,
Icaria Editorial, 2002, pp. 13-16, p. 13.

58 Neutrality and impartiality are parallel principles. With both prin-
ciples, humanitarian action seeks to distinguish form military or political
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Thus, beneficiaries step into the role of evaluator and evaluator
into the role of facilitator and counsellor®®.

2.6. Respect humanitarian principles

Historically, humanitarian action has been defined on the
foundation of a number of principles, being the most significant
humanity, impartiality, neutrality, independence and universal-
ity>”. Humanity refers to prevent and alleviate human suffering.
Impartiality endeavours to relieve the suffering of individuals, be-
ing guided solely by their needs, and to give priority to the most
urgent cases of distress; neutrality®® consists of not taking side
in hostilities either military or ideologically; independence fo-
cuses on being autonomous and taking their own humanitarian
decision without being influenced by external factors; and uni-
versality implies that any victim of a natural or man-made disas-
ter should be given assistance without discrimination®® €0 1,

Other organizations and authors have suggested other prin-
ciples but they are not commonly accepted as humanitarian
principles such as professional competence (good will is not
enough), victim’s consent, and testimony®2.

There is still an assumption in many countries and by many
people that humanitarian action is basically charity work and
therefore anything that is done in the name of helping disaster
victims is acceptable (IFRC website). Humanitarian action and,
therefore, sport for humanitarian action can do harm if it is not
employed in a proper way. When any kind of SHA programme is

action. While impartiality implies action, neutrality refers to the abstention
of declaration in favor or against any party involve in the hostility. Neutral-
ity is what makes humanitarian action being impartial. /bid, p. 14.

9 It is worth noting that in the last decades (mainly after the Cold-
war era) some of these principles has been questioned and revised such
as neutrality, independence. However, it is not the aim of this article to
debate on this issue.

60 Spieker, H., «Mapping:International Committee of the Red Cross»,
Conference for the Intensive Programme of the Master in International
Humanitarian Action, Bochum, Unpublished, 2007.

61 Abrisketa, op. cit.

62 Rey, F, & de Currea-Lugo, V., El debate Humanitario, Barcelona,
Icaria Editorial, 199, chapter 3.
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planned, it is important to question: «What effect will it have on
victims’ needs and their rights?»

In 1994, in order to set certain professional standards to guide
a disaster response the International Federation of the Red Cross
and Red Crescent Movement and the most prominent humani-
tarian NGOs established the Code of Conduct for disaster relief,
which has been signed for a great number of humanitarian NGOs.

Although the code of conduct is voluntary and self-enforced
by each organisation, a sport for humanitarian action programme
should take into account and respect the ten principles gathered
in the Code of Conduct for The International Red Cross and Red
Crescent Movement and NGOs in Disaster Relief, which are®:

1. The Humanitarian imperative comes first.

2. Aid is given regardless of the race, creed or nationality of
the recipients and without adverse distinction of any kind.
Aid priorities are calculated on the basis of need alone.

3. Aid will not be used to further a particular political or
religious standpoint.

4. We shall endeavour not to act as instruments of gov-
ernment foreign policy.

5. We shall respect culture and custom.

6. We shall attempt to build disaster response on local ca-
pacities.

7. Ways shall be found to involve programme beneficiaries
in the management of relief aid.

8. Relief aid must strive to reduce future vulnerabilities to
disaster as well as meeting basic needs.

9. We hold ourselves accountable to both those we seek
to assist and those from whom we accept resources.

10. In our information, publicity and advertising activities,
we shall recognise disaster victims as dignified human
beings, not hopeless objects.

Principle number two focuses on non-discrimination. Sport
can be a means of discrimination indeed. Among the rea-
sons for this discrimination are the next: a) great importance
is given to child performance (talented and not talented); b)
lack of know-how (for instance, not provision of sport for peo-

63 |FRC, the Code of Conduct for the International Red Cross and Red
Crescent Movement and NGOs in Disaster Relie, retrieved July 4, 2008,
from http://www.ifrc.org/publicat/conduct/
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ple with disabilities because they do not know how to do it); de-
ficient human and/or materials resources (this also includes the
lack of sport infrastructures); d) economic situation of child fam-
ily (not only because sport participation can be expensive —fee,
uniform, transport, sport equipment, etc— but also because,
in vulnerable communities, children very often have to support
their family by working and do domestics jobs); e) cultural be-
liefs (for example regarding female participation). Whereas a
well designed sport for humanitarian action can tackle the first
three reasons and be part of the fourth one, the last reason be-
comes difficult by using solely an SHA programme.

They are very particular features of any sport for humani-
tarian action that not necessarily a sport for development pro-
gramme has. Principle three and four are related to these char-
acteristics. For instance, if the purpose of a sport programme is
to reduce vulnerabilities but has as one of its specific objectives
«to increase religious faith of participants», the programme may
be seen as part of sport for development, but definitely it can-
not be classified as sport for humanitarian action.

Regarding principle 5, human beings in all cultures (from
prehistory times until now) have engaged in physical activity and
have used human movement as part of their ritual life®4.There is
no culture, tribes or society that have not used sport as part of
their life. Thus means that sport is culturally accepted. However,
it does not indicate that an SHA programme can use any sport
activity, the sport activities must be chosen according to the
context and peoples’ interest and should promote indigenous
sport activities.

An important point of a sport for humanitarian action pro-
gramme is to involve beneficiaries, not only as participants, but
in the management of the programme (principle 7). This aspect
is in connection with the project long-term sustainability.

In order to achieve sustainability, very often sport pro-
grammes employ a delivery system by «cascading» skills.
The idea is to train a group of selected individuals (lead fa-
cilitators and/or managers) that will train other group of peo-
ple (facilitators), who in turn will train coaches, who are the

64 Coakley, J., Sport in Society. Issues and Controversies, third edition,
New York, MAC GrawHill, 1994, p. 63.
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ones working directly with the target group. The advantage of
building this structure is that the programme ensures that (a)
community members are managing the programme (under the
supervision of a NGO coordinator); (b) the number of individu-
als that the programme can targeted is higher® and (c) «gen-
erate strong ties between people who share very similar social
circumstances and which are based on trust and reciprocity»®®.
However this system has a great risk, which is associated with
the principle of professional competence: the use of unquali-
fied coaches in SHA programmes. We have mentioned that
SHA is a low-cost tool. Whereas it is true that none or limited
material resources are needed, the backbone of any SHA pro-
gramme is its human resources, not in quantity but in qual-
ity. Very often the people involved in any kind of coaching in
a sport programme are volunteers who are big fans of sport
(in its restrictive definition) and place too much emphasis on
performance rather than in the holistic development of the
child®’. They often put their own interest first instead of the
best interest of participants. Coaches’ lack of knowledge in-
creases also the probability of injuries, participants’ burn out
and sport dropout rates. The lacks of coaches’ education de-
velops into an inefficient pedagogical climate or supportive en-
vironment that, once again, put participants’ physical, psycho-
logical and emotional development at risk.

An SHA intervention should take into account this possible
risk and provide facilitators and coaches not only with sporting
skills, but with knowledge regarding teaching styles (experimen-
tal learning), session planning, communication skills, dealing
with groups and information about the non-sporting goals we
intend to achieve amongst others aspect (Professional compe-
tence —good will is not enough).

Conclusion

For sport to become an instrument for humanitarian work-
ers, it is indispensable to escape from the classic concepts of

%5 If one person can handle a group of twenty participants, then twen-
ty coaches can handle four hundred participants.

66 Coalter, 2006, op. cit. p. 151.

67 Coakley, 2003, op. cit. p. 133.

68 SALTO-YOUTH, op. cit. p. 27.
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sport and humanitarism. Sport cannot be perceived as a com-
petitive physical activity. Instead, sport is «a far-reaching inclu-
sive concept»®€, which embraces the physical, mental and social
dimension of activities. At the same time, humanitarian action
does not only pursue the aim to save lives and alleviate suffer-
ing. Other purposes of humanitarian action are to maintain hu-
man dignity, protect victims” fundamental rights and prevent
and strengthen preparedness for future disasters.

The utility of sport in the humanitarian field is diverse. Sport
is a powerful low cost and effective means to achieve a combi-
nation of several fundamental rights (health, education, develop-
ment, leisure...); it can serve as an instrument of peace building
(during resolution, reconciliation and reconstruction phase); it is
also a tool to prevent vulnerabilities trough community empower-
ment and resilience enhancement; Sport is a curative method too.
While sport cannot save lives or cure injuries (morbidity and mor-
tality), it can help victims to recover from the social disruption and
psychological costs produced by a disaster. Sport is also used as a
diplomacy tool. For instance, cricket has been and continues to
act as a form of multi-track diplomacy between Pakistan and In-
dia®®. Last but not least, sport is a great fund-raising tool and has
a powerful ability to make people aware of humanitarian causes.
One of the hundreds of example is the partnership between FC
Barcelona and UNICEF. In addition to have UNICEF logo in F.C.
Barcelona uniform, the team committed to give $1.9 million dol-
lars per year over five years to UNICEF7°.

This paper provides a basic framework to enable organisa-
tions to adopt and integrate a SHA intervention approach into
their programmes. It offers to humanitarian aid workers (not fa-
miliar with this topic) basic but essential knowledge, ideas and
suggestions that have to be taking into account when designing
a sport programme. Concretely, this paper gave answer to Par-
kinson’s questions: «What conditions are necessary for sport to
have beneficial outcomes?»

It is not sport, but the people who are the motor of changes.
Participation in sport activities is a necessary condition. Without

9 Crick, E. Cricket and Indian National Consciousness. New Delhi: In-
stitute of Peace and Conflict Studies, 2007.

70 UNICEF website. (2007). FC Barcelona Wins Prestigious Sports
Award for UNICEF Partnership. Retrieved June 24, 2008, from http://www.
unicef.org/infobycountry/spain_39295.html
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beneficiaries involvement there is not social changes and there-
fore a SHA programme need to seek community involvement
and support. But this is not sufficient to release the potential of
sport. The design of a programme should take into account the
different stages through which people move when they decide
to acquire anticipated positive behaviours. Participants first need
to learn that the new behaviour will bring them positive out-
comes (awareness). These positive outcomes will be the source
of motivation (instead of external incentives). Then, participants
need a number of skills and knowledge (capacity building), so
they can implement the new behaviour (action). The process
does not end here, the new behaviour need to be maintained
(integration in social life). A SHA programme should design dif-
ferent activities for each stage.

«Sport participation involves a wide range of possible learn-
ing experiences»’!, which guide us to different results. A SHA
programme concentrates its attention on the social learning el-
ements presented in all sport activities. But it is through reflec-
tion, analysis and assessment of participants” actions that sport
can offer a structure for achieving non-sporting goals.

Without reflection, a sport programme may enhance the
physical fitness of their participants, it may help participants to
have a good time and get distract for the hardship of their lives,
but it will not contribute to achieve humanitarian action goals.
Monitoring and evaluation is a means to reflect and, therefore,
an important part of the learning process; for that reason, par-
ticipants should take an active role in monitoring and evalua-
tion. In addition to that, in order to evaluate the impact created
by our programme, a baseline survey cannot be forgotten.

Another relevant ingredient falls on facilitator’s skills. They
are the one to guide the process of change and to keep partici-
pants motivated. Unqualified coaches/facilitator can easily ruin
a very effective SHA program design. It is worth to mention the
role of the context or environment where our intervention is
taking place. There are many external factors that lay outside
the individuals and the programme control. Consequently an in-
tervention working in isolation is not a guarantee of success. A

71 Ibid., p. 108.

72 Keim, M., «Sport as Opportunity for Development and Peace Buil-
ding in South Africa», in Vanden Auweele, Malcolm, & Moulders, Sport
and Development, Leuven, lannoocampus, 2006, pp. 97-106, p. 103.
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comprehensives and multi-agency approach is required in order
to resolve humanitarian challenges.

Although this paper aims to promote the use of sport as a
humanitarian action tool, it should be stressed that sport is just
one of many tools available to humanitarian aids workers. This
paper also advocates for a responsible use of SHA. As Keim’2
pointed out well:

«... we need to be cautious of making false claims for sport or raising
expectations that cannot be met. On its own, sport cannot reverse
poverty or prevent crime or violence, solve unemployment, stop cor-
ruption, and respect human rights».

Bibliography

Abrisketa, J., «Accion humanitaria: Principios», in Perez de Armifo, Dic-
cionario de la Accion Humanitaria y Cooperacién al Desarrollo, Bilbao,
Icaria Editorial, 2002, pp. 13-16.

ActKnowledge, Theory of Change Website, retrieved August 20, 2008,
from www.theoryofchange.org

Armed Conflict Events Database, Soccer War 1969, 2000, retrieved 7 July,
2008, from http://www.onwar.com/aced/data/sierra/soccer1969.htm

Auweele; Malcom; Meulders (EDS.), Sport and Development, Leuven, lan-
noocampus, 2006.

BBC Website, Football - a Matter of Life and Death, 2002, retrieved July 7,
2008, from http://www.bbc.co.uk/dna’h2g2/A702848

Coakley, J., Sports in Society. Issues & Controversies, Eighth Edition, New
York, Mc GrawHill, 2003.

Coakley, J., Sport in Society. Issues and Controversies, third edition, New
York, MAC GrawHill, 1994.

Coalter, F, Sport and Community Development: A Manual. Research Re-
port no. 86, Edinburgh, Sportscotland, 2002.

Coalter, ., «Sport in Development: Process Evaluation and Organisational
Development» in Vanden Ausweele, Malcolm, & Meulders, Sport and
Development, Leuven, LannooCampus. 2006, pp. 149-161.

Crick, E. Cricket and Indian National Consciousness. New Delhi: Institute of
Peace and Conflict Studies, 2007.

De Donder, V, «Children Harmed by Sports: on the Threat to positive Values in
Children’s and Youth Sport», in Vandem Auweele, Malcom, & Meulders,
Sport and Development Leuveb, Lanoocampus, 2006, pp. 43-55.



Sport for humanitarian action. A Do No Harm approach

131

Donnelly, Sdarnell, & Coakley, «The Use of Sport to Foster Child and Youth
Development and Education», in University of Toronto, Literature Re-
view on Sport for Development and Peace. Toronto, University of To-
ronto, 2008, pp. 7-48.

Fukuyama, F., Social Capital and Civil Society, International Monetary Fund
Working Paper WP/00/74, IMF, 2000.

Guest, A. M., Thinking both Critically and Positively about Development
Through Sport, Sport and Development International Plataform, re-
trieved June 25, 2008, from http://www.sportanddev.org/en/articles/
thinking-both-critically-and-positively-about-development-through-
sport/index.htm

IFRC, the Code of Conduct for the International Red Cross and Red Cres-
cent Movement and NGOs in Disaster Relie, retrieved July 4, 2008,
from http://Awww.ifrc.org/publicat/conduct/

Keim, M., «Sport as Opportunity for Development and Peace Building in
South Africa», in Vanden Auweele, Malcolm, & Moulders, Sport and
Development, Leuven, lannoocampus, 2006, pp. 97-106.

Krenichyn, Schaefer-McDaniel,Clark & Zeller-Berkman, Where Are Young
People in Youth Program Evaluation Research? Children, Youth and
Environments (17) 2, 2007, pp. 596-615, retrieved July 8, 2008 from
http://www.colorado.edu/journals/cye/17_2/17_2_38_EvaluationRe-
search.pdf

Kolb, A. D., Experimental Learning.Experience as the Source of Learning
and developmnet, New Jersey, Prentke-Hall, 1984.

Kolb, Y. A., & Kolb, A. D., «Experiential Learning Theory: A Dynamic, Holis-
tic Approach to Management Learning, Education and Development»,
in Fukani, & Armstrong, Handbook of Management Learning, Educa-
tion and Development, London, Sage Publications, 2008.

Kvalsund, P, Sport and Peace Building, 2007, retrieved July 4, 2008, from
http:/Avww.toolkitsportdevelopment.org/html/resources/E0/E034DC82-
E2BB-4827-AC8B-E7D1BDFCB288/Sport%20and%20Peace%20
paper%20Pelle%20Kvalsund.pdf

Anuario de Accion Humanitaria y Derechos Humanos
Yearbook on Humanitarian Action and Human Rights
ISSN: 1885 - 298X, 2009, Bilbao, pags. 115-132

Larkin, J., & Razack, S., «Gender, Sport and Development», in University
of Toronto, Literature Review on Sport for Development and Peace,
Toronto, University of Toronto, 2007, pp. 89-123.

Lundholm, K., & Renaud, R., The Five Elements Guide. Structured Informa-
tion to Help Engage Individuals to Act Strategically Towards Sustain-
ability. A Guide Developed during the Master’s Programme Strategic
Leadership towards Sustainability, Karlskrona (Sweden), Blekinge Te-
kniska Hogskola, 2005.

Parnell, B., What Do They Want Us To Do Now?, retrieved August 8, 2008,
from paper published by the Australian Federation of AIDS Organisa-
tion, Sydney, 1996, http://www.comminit.com/en/node/27042/36

Patriksson, M, «Significance of Sport for Society. Health, Socialisation, Econ-
omy: A Scientific Review», (Prepared for the 8th Conference of Euro-
pean Ministers Responsible for Sport), Lisbon, Council of Europe, 1995.

Prochaska & Di Clemente, «Stages of Change in the Modification of Prob-
lem Behaviour», in Hersen, & Miller, Progress in Behaviour Modlifica-
tion, Sycamore, Sycamore Press, 1992.

Rey, F., & de Currea-Lugo, V., £l debate Humanitario, Barcelona, Icaria Edi-
torial, 1992.

SALTO-YOUTH, Fit for Life. Using Sports as an Educational Tool for the
Inclusion of Young People with Fewer Opportunities, Brussel, SALTO-
YOUTH Inclusion Resource Centre, 2004.

Spieker, H., «Mapping:International Committee of the Red Cross», Con-
ference for the Intensive Programme of the Master in International
Humanitarian Action, Bochum, Unpublished, 2007.

UN Inter Agency Task Force on Sport for Development and Peace, Sport for
Development and Peace: Towards Achieving the Millenium Develop-
ment Goals, United Nations, 2003.

University of Toronto, Literature Reviews on Sport for Development and
Peace, Toronto, 2007.

Van Eekeren, F., «Sport and Development: Challanges in a New Arenax, in
Vanden Auweele,Malcom, & Meulders, Sport and Development, Leu-
ven, lannoocampus, 2006, pp. 19-34.






Environmental cases in the ECHR. A focus in noise pollution
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Abstract

Noise is one of the main problems in modern societies.
Moreover, noise as well as other forms environmental degrada-
tion (fumes, waste...) can, not only be an «inconvenience», but
also a «polluted environment» can harm people’s health and
life. Human Rights litigation can be an effective way to fight
environmental degradation and protect people’s life. The Euro-
pean Court of Human Rights has decided some «environmen-
tal cases», being the world'’s leading court in this area. The rich
case-law of the ECHR starts to build criteria that are useful, in
the face of the violation of certain rights by environmental fac-
tors, in advancing the acceptance of a «right to live in a healthy
environment». This article aims at analyzing those criteria, as a
tool for researchers and lawyers that work in the linkage be-
tween Human Rights and the Environment at the ECHR.

Key words: Noise, Environment, Human Rights, Environmen-
tal Law, European Court of Human Rights, Life, Privacy, Property.
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Resumen

El ruido es uno de los mayores problemas en las sociedades
modernas. Ademas, tanto el ruido como otras formas de degra-
dacién ambiental (humos, basuras,...) pueden, no sélo ser un
«inconveniente», sino también dafar la salud y la vida de las
personas. La litigacién en Derechos Humanos puede ser un me-
dio efectivo para proteger el Medio Ambiente y la vida de las
personas. El Tribunal Europeo de Derechos Humanos ha deci-
dido algunos «casos ambientales», siendo el tribunal internacio-
nal pionero en este area. La rica jurisprudencia del Tribunal Euro-
peo de Derechos Humanos ha comenzado a establecer criterios
que son Utiles, apreciando una violacion de ciertos derechos por
factores ambientales, para avanzar la aceptaciéon del derecho «a
vivir en un Medio Ambiente adecuado». Este articulo intenta
analizar dichos criterios, intentando ser una herramienta para
investigadores y abogados que trabajen en la unién entre Dere-
chos Humanos y Medio ambiente en el TEDH.

Palabras clave: Ruido, Medio Ambiente, Derechos Humanos,
Derecho Ambiental, Tribunal Europeo de Derechos Humanos,
Vida, Intimidad, Propiedad.
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Introduction

The topic of this paper is the analysis of the European Court
of Human Rights (ECHR) case law on environmental issues, with
a special focus on noise pollution cases. The ECHR case law on
environmental issues is not explicit, and various criteria affect
the judgments, therefore is important to analyze, understand
and try to systematize those decisions. Noise deserves a special
attention because it is a great problem in modern societies. In
the EU about 40% of the population is exposed to road traffic
noise with an equivalent sound pressure level exceeding 55 dBA
daytime, and 20% are exposed to levels exceeding 65 dBA.'
Therefore noise is a great environmental problem in modern so-
cieties as it adversely affects the quality of the living human en-
vironment (just as general pollution). The ECHR’s case law on
noise is just starting.

The main sources used in this paper are decisions of the
ECHR, while secondary sources are used to find further expla-
nation and analysis. The paper (1) first provides some back-
ground regarding noise and its impacts; (2) secondly, focuses
in the case law of the ECHR, analyzing different articles that
have been, or that could be successfully used in the future in
environmental cases. In each article, after analyzing case law
on environmental issues, the paper focuses on the noise issue.
The analyzed articles are those that protect «substantive rights»
(articles 2, 3, 8 and 1 of Protocol no. 1). Other articles such as:
the rights to a fair trial (art. 6); to receive and impart informa-
tion and ideas (art. 10); and to an effective remedy (art. 13), are
outside the scope of this paper.

1 Andrés Alonso, Fernando Luis de. E/ tratamiento administrativo de
la contaminacion acustica. Publicaciones del Valedor do Pobo, A coruna,
2003. p. 13.

2 1. Minguez Enriquez de Salamanca. «Efectos del ruido en el sistema
cardiovascular». En Jornadas Internacionaes sobre contaminacion acustica
en las ciudades, 2002. p. 13.

3 Andrés Alonso, Fernando Luis de. £/ tratamiento administrativo de
la contaminacion acUstica. Publicaciones del Valedor do Pobo, A corufa,
2003. p. 13.

4 AAWV. Guidelines for Community Noise. World Health Organization,
Geneva, 1999. p. vii.

5 De Esteban Alonso, Alfonso. «Noise pollution and health». Observa-
torio medioambiental. 2003, 6. p. 74. ANDRES ALoNsO, Fernando Luis de.
op. cit. pp. 15-16. AAVV. Guidelines for Community Noise. World Health
Organization, Geneva, 1999. pp. vii-viii and pp. 3-21.
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1. Noise as a problem: background
1.1. Definitions

In the ground of physics noise means «a sonorous phenom-
enon formed by irregular vibrations in frequency (period, cycle
or hertz) and amplitude per second, with different timbres, de-
pending on the material that originates them».? Physically, noise
is no more than a sound, it is in sociology where «noise» be-
comes a term associated to disturbances of greater or smaller
intensity caused by non-wished sounds.?

Environmental noise is defined as noise emitted from all
sources except noise at the industrial workplace. Main sources
are road, rail and air traffic; industries; construction and public
work; and the neiborhood.* Therefore we can refer to noise pol-
lution as the environmental noise that adversely affects the hu-
man environment.

1.2. How to measure noise?

To measure a sound, three magnitudes must be considered:>

— Frequency content of the sound®: Number of vibrations
per second of the air in which the sound is propagat-
ing. It is measured in Hertz (Hz). Our listening systems are
not equally sensitive to all frequencies. To compensate,
various types of frequency weighting have been used.
Among the weightings known,” the A is most commonly
used, as it is intended to approximate the frequency re-
sponse of our hearing system.

& The highest component of high frequencies the noise has, the more
annoying it will be for the human ear. GARCiA SaNz, Benjamin and JAVIER
GARRIDO, Francisco. La contaminacién acustica en nuestras ciudades. Fun-
dacién La Caixa, Barcelona, 2003. p. 54. Available at http://obrasocial.
lacaixa.es/estudiossociales/vol12_es.html

7 A for levels under 55 phons, B for levels between 55 and 80 phons,
C for levels of more than 80 phons, D used for aircraft noise. ANDRES ALON-
so, Fernando Luis de. op. cit. p. 16.
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— Sound pressure levels: Related with the amount of energy
used to generate it. It is measured in decibels (dB).

— The duration: Leq measures the average of different noise
levels during a certain amount of time.

With these three magnitudes, the noise is measured dBA
(decibels using the A weighting) obtained in a certain amount
of time, expressed by Leq. For instance LAeq, 8 hours 55 dBA,
would mean that there was an average amount of 55 decibels,
during a measuring time of 8 hours, using the A weighting.

The regulations use various indicators, depending on their
purpose and regulation area.® LAeq should be used to measure
continuing sounds such as road traffic noise. For measures of in-
dividual events (aircraft noise...) LAmax is used.?

Any person with some training may be able to use a sound
pressure meter. According to international standards: type 0 sound
pressure meters are the most precise, but only used in laboratory;
type 1 have a precision of +/- 1 dB; type 2 have a precision of +/-
2 dB. Generally using a type 2 (costs around 200€) is enough, al-
though a type 1 (costs around 3000€, and requires more special-
ized training) should be used for long-time measurements.'?

1.3. What levels of noise are excessive?

The WHO provided Guideline Values on its report Guide-
lines for Community Noise."" «These are values for the onset on

& «From the scientific point of view the best criterion for choosing a
noise indicator is its ability to predict an effect. Therefore, for different health
end points, different indicators could be chosen. Long-term effects such as
cardiovascular disorders are more correlated with indicators summarizing
the acoustic situation over a long time period, such as yearly average of
night noise level outside at the facade (Lnight,outside1), while instantane-
ous effects such as sleep disturbance are better with the maximum level per
event (LAmax), such as passage of a lorry, aeroplane or train.

From a practical point of view, indicators should be easy to explain
to the public so that they can be understood intuitively. Indicators should
be consistent with existing practices in the legislation to enable quick
and easy application and enforcement. Lnight, outside, adopted by the
European Noise Directive, is an indicator of choice for both scientific and
practical use.

Among currently used indicators for regulatory purposes, LAeq (A-
weighted equivalent sound pressure level) and LAmax are useful to predict
short-term or instantaneous health effects». AAVV. Night Noise Guidelines
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health effects from noise exposure».'? These levels represent the
scientific consensus in the area, and could be used as reference
by legislators and courts.

1.4. Which can be the consequences for health of environmental
noise?

Noise can affect the health in two main ways:'3 (1) Direct
effects from exposure to extremely high noise (>140 dBA or
long exposures to noises above 85 dBA), such as loss of au-
dition, or damages in the internal ear; (2) non-auditory, psy-
chological, physiological and behavioral effects due to long
exposures to lower intensity environmental noise (sleep dis-
turbance, cardiovascular effects, mental health effects).’ En-
vironmental noise negatively affects the people’s health and
welfare, although in a different way to each of them.'> Due to
this subjectivity scientific uncertainty exists on the precise ef-
fects of noise for health.

2. Human rights, environment and noise in the European
Court of Human Rights

The scope of this section is the European Convention on
Human Rights and Fundamental Freedoms (the Convention)
adopted in 1950. As of September 29t 2008 the Convention

for Europe. World Health Organization, European Centre for Environment
and Health, Bonn, 2007. p. 17.

9 Id. p. 5.

19 Ruiz PapILLO, Diego Pablo. «Comentario sobre los distintos tipos de
sonometros, sus especificaciones técnicas y su uso». In: http:/www.ruidos.
org/Documentos/sonometros.html (Accessed: September 25 2008).

" AAVV. Guidelines for Community Noise. World Health Organiza-
tion, Geneva, 1999. p. 38. Table in p. 47. p. xvi.

12 /d. p. 38. Table in p. 47.

13 |sabel Lopez Vario, «Medio ambiente y salud. Impacto del ruido»,
Papeles del psicologo, February de 1997, www.papelesdelpsicologo.es/
imprimir.asp?id=753 (accessed 9/18/2008).

4 AAVV. Guidelines for Community Noise. World Health Organiza-
tion, Geneva, 1999. p. 38. Table in p. 47.

5 ANDRES ALONSO, Fernando Luis de. £/ tratamiento administrativo de
la contaminacién acustica. Publicaciones del Valedor do Pobo, A corufa,
2003. p. 17.
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has been ratified by 47 European nations.'® The Convention es-
tablishes the European Court of Human Rights (ECHR)."” Claims
can be brought by individuals'® and by other contracting states.'®
Court decisions are binding for all parties.2°

«There is no formal doctrine of precedent as such within the
Convention system».2' However, the Court generally bases its
decisions on previous jurisprudence,?? because «it is in the in-
terests of legal certainty, foreseeability and equality before the
law that it should not depart, without good reason, from prec-
edents laid down in previous cases».23 In addition, this case law
will be also used in some of the countries party to the Conven-
tion, such as Spain.24

The convention was not designed for general environmen-
tal protection,?> but the Court has derived «environmental
rights» from traditional fundamental rights since the1990s.26

6 Albania, Andorra, Armenia, Austria, Azerbaijan, Belgium, Bosnia
and Herzegovina, Bulgaria, Croatia, Cyprus, Czech Republic, Denmark,
Estonia, Finland, France, Georgia, Germany, Greece, Hungary, Iceland, Ire-
land, Italy, Latvia, Liechtenstein, Lithuania, Luxembourg, Malta, Moldova,
Monaco, Montenegro, Netherlands, Norway, Poland, Portugal, Romania,
Russia, San Marino, Serbia, Slovakia, Slovenia, Spain, Sweden, Switzerland,
the former Yugoslav Republic of Macedonia, Turkey, Ukraine, United King-
dom. Simplified chart of signatures and ratifications. Treaties coming from
the subject matter. Human rights (Convention and Protocols only). Council
of Europe. http://conventions.coe.int/Treaty/Commun/ListeTableauCourt.
asp?MA=3&CM=16&CL=ENG (Last visit 9/29/2008).

7 Art. 19 ECHR. «To ensure the observance of the engagements un-
dertaken by the High Contracting Parties in the Convention and the Pro-
tocols thereto, there shall be set up a European Court of Human Rights,
hereinafter referred to as «the Court». It shall function on a permanent
basis».

'8 Art. 34 ECHR. «The Court may receive applications from any per-
son, non-governmental organization or group of individuals claiming to
be the victim of a violation by one of the High Contracting Parties of the
rights set forth in the Convention or the protocols thereto. The High Con-
tracting Parties undertake not to hinder in any way the effective exercise
of this right».

9 Art. 33 ECHR. «Any High Contracting Party may refer to the Court
any alleged breach of the provisions of the Convention and the protocols
thereto by another High Contracting Party».

20 Art. 46 ECHR. «1. The High Contracting Parties undertake to abide
by the final judgment of the Court in any case to which they are parties. 2.
The final judgment of the Court shall be transmitted to the Committee of
Ministers, which shall supervise its execution».
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Therefore, the crucial element will be to determine that «in
the circumstances of a case, environmental pollution has ad-
versely affected one of the rights safeguarded»?’ by the Con-
vention.

The Court has already identified in its case law that environ-
mental factors can affect: the right to life (Art 2), the right to
private and family life as well as the home (Art 8), right to a fair
trial and access to a court (Art 6), the right to receive and impart
information and ideas (Art 10), the right to an effective remedy
(Art 13), and the right to the peaceful enjoyment of one’s pos-
sessions (Art 1 of Protocol No 1).28

In the following subsections | will analyze the ECHR case law
in environmental cases, with a special focus on noise cases, un-
der arts. 2, 3, 8 and art. 1 of protocol no. 1.

21 Philip Leach, Taking a Case to the European Court of Human Rights,
Second Edition (New York: Oxford University Press, 2005). p. 165.

22 As can be noticed by simply looking at the list of cases cited by the
court, included by E.H.R.R. in the beginning of any case. See for example
Hirst v. United Kingdom (No. 2), 42 E.H.R.R. 41 (ECHR, 2006).

23 Beard v. United Kingdom, 33 E.H.R.R. 19 (ECHR, 2001), para. 81.

24 Art 10.2 Spanish Constitution 1978: «The norms relative to basic
rights and liberties which are recognized by the Constitution shall be in-
terpreted in conformity with the Universal Declaration of Human Rights
and the international treaties and agreements on those matters ratified
by Spain».

2> «Neither Art.8 nor any of the other Arts of the Convention are
specifically designed to provide general protection of the environment as
such; to that effect, other international instruments and domestic legisla-
tion are more pertinent in dealing with this particular aspect». Kyrtatos v.
Greece, (2005) 40 E.H.R.R. 16 (ECHR, 2003), para. 52. See also: Loukis G.
Loucaides, «Environmental Protection through the Jurisprudence of the
European Convention on Human Rights», in The European Convention on
Human Rights. Collected Essays (Leiden. Boston: Martinus Nijhoff Publish-
ers, 2007). p. 167.

26 Svitlana Kravchenko and John E. Bonine, Human Rights and the
Environment. Cases, Law and Policy (Durham, North Carolina: Carolina
Academic Press, 2008). p. 24.

27 Kyrtatos v. Greece, (2005) 40 E.H.R.R. 16 (ECHR, 2003), para. 52.

28 Council of Europe Publishing, Manual on human rights and the en-
vironment. Principles emerging from the case-law of the European Cout of
Human Rights (Strasbourg: Council of Europe, 2006). p. 6.
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2.1. Art. 2, right to life

Art. 2 — Right to life:

1. Everyone’s right to life shall be protected by law. No one shall
be deprived of his life intentionally save in the execution of a sen-
tence of a court following his conviction of a crime for which this
penalty is provided by law.

2. Deprivation of life shall not be regarded as inflicted in contra-
vention of this art. when it results from the use of force which is no
more than absolutely necessary:

a. in defence of any person from unlawful violence;

b. in order to effect a lawful arrest or to prevent the escape of a
person lawfully detained;

c. in action lawfully taken for the purpose of quelling a riot or in-
surrection.

2.1.1. Concept and application in environmental issues

«Art. 2 of the Convention, which safeguards the right to life,
ranks as one of the most fundamental provisions in the Conven-
tion, and together with Art. 3 of the Convention enshrines one of
the basic values of the democratic societies making up the Coun-
cil of Europe. It must be interpreted in light of the principle that the
provisions of the Convention be applied so as to make its safeguards
practical and effective» 29

For this article to be applied, a result of a death is not nec-
essary.3? The art. 2 comprises both positive and negative obliga-

29 Osman v. United Kingdom, 26 E.H.R.R. 245 (ECHR, 2000), para.
88. Citing: Mccan and Others v. United Kingdom, 21 E.H.R.R. 97 (ECHR,
1996)., para. 146-147.

30 Philip Leach, Taking a Case to the European Court of Human Rights,
Second Edition (New York: Oxford University Press, 2005). p. 199.

31 «Art. 2 extends to but is not exclusively concerned with intentional
killing resulting from the use of force by agents of the State. The first sentence
of Art. 2(1) also imposes a positive obligation on Contracting States that the
right to life be protected by law. In earlier cases, the Commission considered
that this may include an obligation to take appropriate steps to safeguard
life». Osman v. United Kingdom, 26 E.H.R.R. 245 (ECHR, 2000), para. 99.

32 Stetwart v. United Knigdom, (1985) 7 E.H.R.R. CD453 (European
Comission of Human Rigths). Para. 14-15.

See also: Philip Leach, Taking a Case to the European Court of Human
Rights, Second Edition (New York: Oxford University Press, 2005). p. 183.

33 Sara C. Aminzadeh, «A Moral Imperative: The Human Rights Im-
plications of Climate Change», Hastings International and Comparative
Law Review 30 (2007): 231-265. Council of Europe Publishing, Manual on
Anuario de Accion Humanitaria y Derechos Humanos

Yearbook on Humanitarian Action and Human Rights
ISSN: 1885 - 298X, 2009, Bilbao, pags. 133-146

tions.3! Art. 2 relates both to intentional and unintentional kill-
ings.32 Therefore, it can be used when the state has not been
diligent in taking the necessary steps to protect the right to life,
which is a logical consequence of the positive obligations art. 2
imposes.

The most important environmental case regarding the right
to life under the Convention is Oneryildiz v. Turkey. It has been
the first environmental case in which the ECHR found a violation
of the right to life.?3

The applicant, who lived in a shanty town on the edge of a
rubbish tip, lost nine members of his family in a methane gas
explosion which destroyed 11 houses. There were elements
of internal illegality as the authorities knew the risks that the
dwellers where facing. Moreover, the rubbish tip did not con-
form with national rules.?* In this case the Court not only rec-
ognize the non compliance with national law, but also criticizes
the legal framework and enforcement procedures.?> As for the
rationale: the court refers to the positive obligations of the state
due to the substantive aspect of art. 2:

«The positive obligation to take all appropriate steps to safeguard
life for the purposes of Art.2 entails above all a primary duty on the
state to put in place a legislative and administrative framework designed
to provide effective deterrence against threats to the right to life» .36

The Court held that there had been a violation of art. 2.37

human rights and the environment. Principles emerging from the case-law
of the European Cout of Human Rights (Strasbourg: Council of Europe,
2006). p. 85.

34 Oneryildiz v. Turkey, (2005) 41 E.H.R.R. 20 (ECHR (Grand Chamber),
2004). Para. 98.

35 «[T]he regulatory framework proved defective in that the Umraniye
municipal waste collection site was opened and operated despite not con-
forming to the relevant technical standards and there was no coherent su-
pervisory system to encourage those responsible to take steps to ensure ad-
equate protection of the public and co-ordination and co-operation between
the various administrative authorities so that the risks brought to their atten-
tion did not become so serious as to endanger human lives». /d. Para 109.

36 Id. Para. 89.

37 «[U]nanimously that there has been a violation of Art. 2 of the Con-
vention in its substantive aspect, on account of the lack of appropriate
steps to prevent the accidental death of nine of the applicant’s close rela-
tives». Oneryildiz v. Turkey, (2005) 41 E.H.R.R. 20 (ECHR (Grand Chamber),
2004). Order. 1.



138

Telmo Esteban Fernandez

The rest of the environmental cases decided by the ECHR
have not been considered to raise issues under art. 2, mainly be-
cause there was no death. For instance, in Guerra and Others v.
Italy, the applicants alleged that the authorities had not taken
appropriate action to reduce the risk of pollution by a factory,
classified as «high risk», and to prevent the risk of accident.
This, they argued, infringed their rights to life and physical in-
tegrity under Art. 2 of the Convention. The court decided that
«having regard to its conclusion that there has been a violation
of Art. 8, the Court finds it unnecessary to consider the case un-
der Art. 2 also» .38

Conclusion: Environmental complaints may raise issues under
art. 2. However, the court was strict so far, and would only apply
art. 2 to very severe consequences, namely: death. The alleged vi-
olations of art. 2 will generally raise issues on art. 8 instead.?®

2.1.2. Application to noise

There have not been cases where the Court has decided that
a violation of art. 2 was committed because environmental noise.
As seen in part (1) of this paper, noise can have effects on health.
However, those effects are not serious enough (except in nearly
hypothetical situations) to cause death. Therefore art. 2 is not
likely to be applied in cases regarding environmental noise.

2.2. Art 3, inhuman or degrading treatment

Art. 3.

No one shall be subjected to torture or to inhuman or degrading
treatment or punishment.

A number of complaints in the ECHR regarding environmen-
tal issues invoked art. 3 among those allegedly violated. To the

38 Guerra and Others v. Italy, (1998) 26 E.H.R.R. 357 (ECHR, 1998).
Para. 62.

39 Taskin and others v. Turkey, (2006) 42 E.H.R.R. 50 (ECHR, November
10th 2004). Para. 140.

40 This can be checked, until 2005 in Council of Europe Publishing,
Manual on human rights and the environment. Principles emerging from
the case-law of the European Cout of Human Rights (Strasbourg: Council
of Europe, 2006). pp. 82-86. After 2006 the way to know the main trends
of the ECHR decisions are the 2006 and 2007 Annual Reports, available at
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present, no judgment has recognized a violation of Art 3 due to
environmental factors.4? Even when the court has recognized vi-
olations of other protected rights, such as art 8, it has not rec-
ognized a violation of art 3 because the situations were not se-
vere enough.*!

Deprivation of sleep had already been considered by the
ECHR as amounting to a violation of human rights. In /re-
land v United Kingdom the Court held that holding detain-
ees in a room where there was «a continuous and loud hiss-
ing noise» constituted a practice of inhuman and degrading
treatment.*?

The Court remains very restrictive on the application of art
3. The Court will require a minimum level of severity (depend-
ing on all circumstances of the case, duration, effects, age and
health of the victim...). In most cases the Court has found no
violation because the treatment was not sufficiently severe, in
those cases «consideration should be given to the right to re-
spect for physical and moral integrity under Art. 8».43 Maybe in
the future the Court will be more liberal when applying art. 3,
but under current case-law, in cases of environmental factors a
claim under art. 8 is more likely to be accepted.

2.3. Art 8, right to privacy and family life

Art. 8

1. Everyone has the right to respect for his private and family life,
his home and his correspondence.

2. There shall be no interference by a public authority with the ex-
ercise of this right except such as is in accordance with the law and is
necessary in a democratic society in the interests of national security,
public safety or the economic well-being of the country, for the pre-
vention of disorder or crime, for the protection of health or morals, or
for the protection of the rights and freedoms of others.

http://www.echr.coe.int/ECHR/EN/Header/Reports+and+Statistics/Reports/
Annual+Reports/ (Accessed 11/9/2008).

41 «The conditions in which the applicant and her family lived for a
number of years were certainly very difficult but did not amount to de-
grading treatment within the meaning of Art. 3». Lopez Ostra v. Spain,
(1995) 20 E.H.R.R. 277 (ECHR, 1994). Para. 60.

42 Jreland v United Kingdom (1978) 2 E.H.R.R. 25.

43 Philip Leach, Taking a Case to the European Court of Human Rights,
Second Edition (New York: Oxford University Press, 2005). p. 202.
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2.3.1. Concept and application in environmental issues

The right to private and family life and one’s home is the
base for most successful claim regarding environmental issues in
the ECHR. Most of the complaints that allege violations of arts 2
and 3 will generally be successful if considered by the Court un-
der art. 8.

An early definition of the right to privacy identified it as a
right to solitude,* as Judge Cooley said: «the right to privacy
is the right to be let alone». However, modern jurisprudence
has determined a wider scope of that right. The ECHR has de-
clared that this right implies respect for the quality of private
life as well as the enjoyment of the amenities of one’s home.*
The doctrine of positive obligations is applicable to art. 8.4¢ The
Court has interpreted art. 8 to cover environmental factors:

«Breaches of the right to respect for the home are not confined
to concrete or physical breaches, such as unauthorised entry into a
person’s home, but also include those that are not concrete or physi-
cal, such as noise, emissions, smells or other forms of interference.
A serious breach may result in the breach of a person’s right to re-
spect for his home if it prevents him from enjoying the amenities of
his home».47

The Court's case law has established some criteria to deter-
mine whether a violation of art. 8 has existed. First, (2.3.1.1)
the facts of the case have to determine that the private sphere*®
has been affected. Second, (2.3.1.2) the Court will examine 2
aspects of the government’s action: (2.3.1.2.1) the substantive
merits of the government’s decision (restrictions of the rights
in art. 8 are allowed under some circumstances, the court will

44 Antonio-Enrique Perez Lufio, «El derecho a la intimidad en el am-
bito de la biomedicina», in Biotecnologia, derecho y dignidad humana
(Granada: Comares, 2003). p. 262.

4> Powell & Rayner v. the United Kingdom. 12 Eur. Ct. H.R. 355 (ser.
A)(1990). Para. 40.

46 «Art. 8 not only protects against arbitrary interference by public
authorities, but also impliess the obligation of public authorities to adopt
possitive measures to ensure the right. Public authorities must implement
those measures in order to protect the rights. Public authorities may have
the duty to inform the public about environmental risks». Guerra and Oth-
ers v. Italy, (1998) 26 E.H.R.R. 357 (ECHR, 1998). Para. 60.

47 Hatton v. United Kingdom, (2003) 37 E.H.R.R. 28 (ECHR, July 8th
2003). Para. 96. Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de No-
vember de 2006). Para. 76.
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determine if those requisites exist); (2.3.1.2.2) Afterwards, the
court will scrutinize the decision-making process to ensure that
due weight has been accorded to the interests of the individual.

2.3.1.1. Facts that will determine a violation of the Art 8

The following points are important to determine whether a
complaint affects the private sphere (raising issues under art. 8):

— Burden of proof: The burden of proof used by the ECHR is
«proof beyond reasonable doubt».4® However, in cases regarding
violations of art. 8 by environmental factors the Court has relaxed
this burden. In Ladyeyeva v. Russia the court established:

«Whereas in many cases the existence of an interference with a
Convention right is evident (...), in other cases it is a subject of con-
troversy. The present four applications belong to this second category.
There is no doubt that serious industrial pollution negatively affects
public health in general. However, it is often impossible to quantify its
effects in each individual case, and distinguish them from the influ-
ence of other relevant factors, such as age, profession etc. The same
concerns possible worsening of the quality of life caused by the in-
dustrial pollution. The «quality of life» is a very subjective character-
istic which hardly lends itself to a precise definition. Therefore, taking
into consideration the evidentiary difficulties involved, the Court has
no other choice than to repose thrust primarily, although not exclu-
sively, in the findings of the domestic courts and other competent au-
thorities in establishing factual circumstances of the case. However,
the Court cannot rely blindly on the decisions of the domestic au-
thorities, especially when they are obviously inconsistent or contra-
dict each other. In such situation it has to assess the evidence in its
entirety».50

48 «In the context of cases raising issues linked to environmental deg-
radation or nuisance the Court has tended to interpret the notions of pri-
vate and family life and home as being closely interconnected, and, for
example, in one case it referred to the notion of ‘private sphere’». Council
of Europe Publishing, Manual on human rights and the environment. Prin-
ciples emerging from the case-law of the European Cout of Human Rights
(Strasbourg: Council of Europe, 2006). p. 33.

49 Philip Leach, Taking a Case to the European Court of Human Rights,
Second Edition (New York: Oxford University Press, 2005). p. 174.

%0 [adyeyeva v. Russia, App. Nos. 53157/99, 53247/99, 53695/00 and
56850 (ECHR, 26 de October de 2006). Para. 90.
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Finally, even if the «Court did not establish that the applicant’s
health had deteriorated solely because of her living within the zone.
Nevertheless, the Court found that the excessive levels of industrial
pollution inevitably made her more vulnerable to various diseases.
Moreover, there was no doubt that it had adversely affected the qual-
ity of life at her home».>!

To sum up, considering the difficulty of proof of damage
in cases involving environmental factors, the Court will exam-
ine all the existing evidence freely, considering that difficulty. If
the Court finds that the applicants’ quality of life has been de-
teriorated, the Court will find a violation, even if specific proof
is lacking

— Place: «A home will usually be the place, the phisically de-
fined area, where private and family life develops».>2

— Environmental factors and minimum level of the adverse
effects: The court has recognized interference with privacy and
family life caused by various environmental hazards: Emissions,
smells, noise, pollution... In order to fall under art. 8 complaints
relating to environmental matters would have to show that:
first, there was an actual interference with the applicant’s pri-
vate sphere; and, secondly, that a level of severity was attained
(depending on all the circumstances of the case: intensity and
duration of the nuisance, its physical and mental effects).>> No
specific damage to health is required.>*

51 Jd. Para. 91-95. The same facts in: Fadeyeva v. Russia, (2007) 45
EHRR 10 (ECHR, 2005 30 de November de 2005).

52 Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de November de
2006). Para. 76. In the rest of the cases, the applicants also base their
complaints in their homes.

53 Fadeyeva v. Russia, (2007) 45 EHRR 10 (ECHR, 2005 30 de Novem-
ber de 2005). Para. 69-70.

54 «Naturally, severe environmental pollution may affect individuals’
well-being and prevent them from enjoying their homes in such a way as
to affect their private and family life adversely, without, however, seriously
endangering their health». Lopez Ostra v. Spain, (1995) 20 E.H.R.R. 277
(ECHR, 1994). Para. 51. Kyrtatos v. Greece, (2005) 40 E.H.R.R. 16 (ECHR,
2003), para. 52. No link between the pollution caused by the factory and
the applicants’ health could be determined in Fadeyeva. But the Court
determined that «there was no doubt that it had adversely affected the
quality of life at her home». Fadeyeva v. Russia, (2007) 45 EHRR 10 (ECHR,
2005 30 de November de 2005).
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The Court has found that art. 8 rights were affected in vari-
ous situations: Pollution and nuisance caused by industrial
plants; °> noise generated by aircraft on the Heathrow Airport;>®
pollution caused by the noise and odours generated by a waste-
treatment plant in the vicinity of the applicants home;>” a chem-
ical factory which produced fertilizers and other chemicals 1 km
away from the applicants home;*8 disturbance and permanent
risk originated by noise and harmful emissions from a waste
treatment plant 30 meters away from the applicant’s house; *° a
gold mine that used cyanidation in its process.®®

The Court did not find a violation of art. 8 when in the case
of a homeowner who lived near a protected bird habitat, in-
cluded in the urban growth area. The Court decided that nei-
ther the interference with the conditions of family life caused
by the elimination of the bird protected area, nor the increasing
disturbances from the neighborhood reached the degree of seri-
ousness for the purposes of art. 8.1

2.3.1.2. Courts Assessment

«Whether the case is analysed in terms of a positive duty on the
State to take reasonable and appropriate measures to secure the ap-
plicants’ rights under paragraph 1 of Article 8 or in terms of an inter-
ference by a public authority to be justified in accordance with para-
graph 2, the applicable principles are broadly similar. (...) fair balance

> Ladyeyeva v. Russia, App. Nos. 53157/99, 53247/99, 53695/00 and
56850 (ECHR, 26 de October de 2006). Para. 91-95. The same facts in:
Fadeyeva v. Russia, (2007) 45 EHRR 10 (ECHR, 2005 30 de November de
2005).

%6 Powell & Rayner v. the United Kingdom. 12 Eur. Ct. H.R. 355 (ser.
A)(1990). Para. 40.

57 Lopez Ostra v. Spain, (1995) 20 E.H.R.R. 277 (ECHR, 1994).
Para. 54-55.

58 Guerra and Others v. [taly, (1998) 26 E.H.R.R. 357 (ECHR, 1998).
Para. 57.

59 Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de November de
2006). Para. 68.

60 Taskin and others v. Turkey, (2006) 42 E.H.R.R. 50 (ECHR, 10 de
November de 2004). Para. 103.

61 Kyrtatos v. Greece, (2005) 40 E.H.R.R. 16 (ECHR, 2003). Para. 53-54.
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(...) has to be struck between the competing interests of the individ-
ual and of the community as a whole; (...) [And] the State enjoys a
certain margin of appreciation in determining the steps to be taken
to ensure compliance with the Convention» .62

The court, considering those two principles (fair balance and
margin of appreciation), will take a two-step analysis:

«Firstly, the Court may assess the substantive merits of the na-
tional authorities’ decision to ensure that it is compatible with Art. 8.
Secondly, it may scrutinise the decision-making process to ensure that
due weight has been accorded to the interests of the individual».63

2.3.1.2.1. Substantive merits of the Government decision
(balancing applicants interests and public interest)

National authorities can restrict art. 8 rights. However, they
must follow certain requisites when limiting those rights: they
should be prescribed by law, be necessary in a democratic soci-
ety and thus pursue a legitimate aim (such as the protection of
health or the economic well-being of the country), they should
also be proportionate to the aim pursued. Once established that
these measures are prescribed by law and are necessary in a dem-
ocratic society in pursuing a legitimate aim, it has to be exam-
ined whether the measures in question are proportionate to this
legitimate aim. For this purpose, the Court weighs the individual
interests and the community’s interests. In this examination the
authorities enjoy a certain margin of appreciation. However that
margin of appreciation is not absolute and does not prevent the
court from assessing the proportionality.64

«In relation to the substantive aspect, the Court has held
on a number of occasions that in cases involving environmen-
tal issues the State must be allowed a wide margin of apprecia-
tion».%> National Authorities have to make the initial assessment

62 Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de November de
2006). Para. 78. See also: Powell & Rayner v. the United Kingdom. 12
Eur. Ct. H.R. 355 (ser. A)(1990). Para. 41; Lopez Ostra v. Spain, (1995) 20
E.H.R.R. 277 (ECHR, 1994). Para. 51.

63 Taskin and others v. Turkey, (2006) 42 E.H.R.R. 50 (ECHR, 10 de
November de 2004). Para. 115.

64 Council of Europe Publishing, Manual on human rights and the en-
vironment. Principles emerging from the case-law of the European Cout of
Human Rights (Strasbourg: Council of Europe, 2006). pp. 79-80.

65 Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de November de
2006). Para. 80. See also: Hatton v. United Kingdom, (2003) 37 E.H.R.R. 28
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of the «necessity» of the interference.®® However, when a na-
tional authority, such as the Supreme Administrative Court, has
weighed the competing interest, and based its decision in the
applicant’s effective enjoyment of the right «no other examina-
tion of the material aspect of the case with regard to the mar-
gin of appreciation generally allowed to the national authorities
in this area is necessary».%’

If the Court finds that the first criteria are fulfilled, and there-
fore the government decision can be substantively correct, it
will analyze the decision making process to determine the scope
of the margin of appreciation left to the state (when all the af-
fected people have been informed and heard and the process
established by national law has been followed the margin of ap-
preciation will be wider) for balancing the interests of the indi-
vidual and the community.

For instance, in Giacomelli there was a national interest, because
the plant processed 23% of the waste in Italy.58 In this case the Court,
after finding this legitimate aim, proceeded analyzing that a fair balance
between the public interest at stake and the human right in question.
For determining the scope of the margin of appreciation the court ex-
amined «whether due weight was given to the applicant’s interests and
whether sufficient procedural safeguards were available to her».%

2.3.1.2.2. Procedural safeguards: determining the scope
of the margin of appreciation

«The Court must ensure that the interests of the commu-
nity are balanced against the individual’s right to respect for his
or her home and private life. (...) [Tlhe decision-making process
leading to measures of interference must be fair and must af-
ford due respect to the interests safeguarded to the individual
by Art. 8».7% The breach of the internal procedure and the exist-

(ECHR, 8 de July de 2003). Para. 100; Taskin and others v. Turkey, (2006)
42 E.H.R.R. 50 (ECHR, 10 de November de 2004). Para. 116.

66 Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de November de
2006). Para. 80.

67 Taskin and others v. Turkey, (2006) 42 E.H.R.R. 50 (ECHR, 10 de
November de 2004). Para. 117.

58 Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de November de
2006). Para. 50.

69 |d. Para. 84.

70 Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de November de
2006). Para. 82.
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ence of any domestic irregularity is normally required for an ac-
tion to succeed under art. 8.7

This internal irregularity is essential on determining the scope
of the margin of appreciation left to the state.”? Environmen-
tal matters are complex matters in which the court will gener-
ally defer to the state’s national legislation to ensure that the
fair balance’? was done. However, if the internal legislation has
been violated the court will consider that the procedural safe-
guards of the applicants were violated’4 and therefore the state
failed in striking a fair balance notwithstanding the margin of
appreciation left to the respondent State.”® In fact in all the suc-
cessful environmental cases under art. 8 some degree of internal
irregularity existed.

2.3.2. Noise

The general doctrine on environmental issues has also been
used in cases that only included environmental noise. While a
number of cases have been decided where noise was one of the
environmental factors that affected the applicants art. 8 rights,
only two main cases have been decided where noise was the
only factor in play: Hatton v. UK and Moreno Gémez v. Spain.

Hatton involved noise from the Heathrow Airport. The appli-
cant complained about excessive noise, starting in 1993, during
nighttime that deprived her from sleeping, and finally moved
away to avoid the aircraft noise at night. In 1993 the Secre-

71 Francis McManus, «Noise pollution and human rights», European
Human Rights Law Review 6 (2005). p. 585. Therefore, if this internal ir-
regularity does not exist, the Court will defer to the State’s margin of ap-
preciation. See: Hatton v. United Kingdom, (2003) 37 E.H.R.R. 28 (ECHR,
8 de July de 2003).

72 Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de November de
2006). Para. 84.

73 «The ECHR provides for the limitation of certain rights for the sake
of the greater public interest. The European Court of Human Rights has
said that when rights are restricted there must be a fair balance between
the public interest at stake and the human right in question. The Court is
the final arbiter on when this balance has been found. It does however
give States a «margin of appreciation» in assessing when the public inter-
est is strong enough to justify restrictions on certain human rights». In:
Council of Europe Publishing, Manual on human rights and the environ-
ment. Principles emerging from the case-law of the European Cout of Hu-
man Rights (Strasbourg: Council of Europe, 2006). p. 78.
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tary of State for Transport adopted a new policy for nighttime
flights. The levels of noise were between 70 and 89 dBA.7®

In Moreno Gémez v. Spain the applicant lived in the vicin-
ity of bars, pubs and discotheques, allowed by licensed permits
by Valencia City Council, since 1974. Noise had been a problem
during weekend nights, so the City Council passed a regulation
requiring no more than 45 dBA Leq external noise from 10 p.m.
to 8 a.m. The City classified the zone as an «acoustically satu-
rated zone», measure that included ban on new bars. However,
new licences were granted. The city undertook various sound-
level readings, which indicated that the limits were exceeded.
An expert report found an hourly average noise of more than
70 dBA between 1 a.m. and 3 a.m.”’

In Hatton the Court found no violation of art. 8. In Moreno
Gomez the court found violation of art. 8.

Noise cases follow the general principles described in the
previous section (2.3.1).

2.3.2.1. Facts that will determine a violation of the Art 8

— Noise is an environmental factor capable of affecting art
8 rights. Both cases recognize that noise negatively affects art 8
rights.”®

— Burden of proof: In Moreno Gémez the Court decided
that there was no need for the applicant to establish the level

74 Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de November de
2006). Para. 93. Taskin and others v. Turkey, (2006) 42 E.H.R.R. 50 (ECHR,
10 de November de 2004). Para. 125.

7> Giacomelli v. Italy, (2007) 45 EHRR 38 (ECHR, 2 de November de
2006). Para 97.

76 Hatton v. United Kingdom, (2003) 37 E.H.R.R. 28 (ECHR, 8 de July
de 2003). Para. 27.

77 Moreno Gémez v. Spain, (2005) 41 E.H.R.R. 40 (ECHR, 11/16/2004).
Para. 45.

78 «[T]he applicant lives in an area that is indisputably subject to night-
time disturbances; this clearly unsettles the applicant as she goes about
her daily life, particularly at weekends». Moreno Gémez v. Spain, (2005)
41 E.H.R.R. 40 (ECHR, 11/16/2004). Para. 58. «[W]here an individual is di-
rectly and seriously affected by noise or other pollution, an issue may arise
under Art. 8». Hatton v. United Kingdom, (2003) 37 E.H.R.R. 28 (ECHR,
7/8/2003). Para. 96.
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of noise inside her house, because she lived in an area specially
designated because of noise causing serious disturbance to resi-
dents, and the authorities knew the data due to studies carried
out by them. The burden of proof was «reversed».”®

— Place: In both cases, the alleged nuisance was noise af-
fecting the applicant’s house during nightime.s°

— Minimum level of severity: The Court has not taken a uni-
form criteria. In Moreno Gémez the noise beyond the levels per-
mitted by the council’s regulation determined the level 8" In Hat-
ton, without citing any specific authority, the Court finds that the
applicants are considerably affected by night flights.®? No clear
standard has been followed by the Court. This is consistent with
its jurisprudence in environmental cases where the Court will look
at «all the circumstances of the case».®3 However, it might be
better if the Court used a common standard to determine when
art. 8 is affected,® such as the WHO Guidelines, which would be
consistent with its doctrine of «autonomous concepts».8>

79 «[Tlhe domestic courts found that the applicant has failed to estab-
lish the noise levels inside her home. The Court considers that it would be
unduly formalistic to require such evidence in the instant case, as the City
authorities have already designated the area in which the applicant lives
an acoustically saturated zone, which (...) means an area in which local
residents are exposed to high noise levels which cause them serious distur-
bance (...). [T]he fact that the maximum permitted noise levels have been
exceeded has been confirmed on a number of occasions by council staff
(...). Consequently, there appears to be no need to require a person from
an acoustically saturated zone such as the one in which the applicant lives
to adduce evidence of a fact of which the municipal authority is already
officially aware. Thus, in the domestic proceedings, the representative of
state council’s office did not consider it necessary to require the applicant
to adduce such evidence (...) and added that there had been a reversal of
the burden of proof in the present case». Moreno Gémez v. Spain, (2005)
41 E.H.R.R. 40 (ECHR, 11/16/2004). Para. 59.

80 Id. Para. 49.

81 «In view of the volume of the noise —at night and beyond the permit-
ted levels— and the fact that it continued over a number of years, the Court
finds that there has been a breach of the rights protected by Art. 8». Id. Para.
60. «[lJn Gomez the relevant domestic irregularity comprising the flouting of
the local byelaw was not simply a factor which was to be taken into account
by the Court as a condition precedent to the State’s liability; rather, it deter-
mined the very quality standards by means of which the court determined
whether Art.8 had been infringed». Francis McManus, «Noise pollution and
human rights», European Human Rights Law Review 6 (2005). p. 585.
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2.3.2.2. Court's assesment

In these noise cases, the Court repeats the same doctrine
about its assessment in cases «involving State decisions affect-
ing environmental issues»:& art. 8 rights can be restricted, but
the state has to achieve a fair balance between the interests of
the individual and the community as a whole. The state has a
margin of appreciation and its scope will be determined analyz-
ing the internal procedure that lead to the action (or inaction) of
the state.®”

In Moreno Gémez the court did not go through the steps
separately, and simply stated:

Valencia city council adopted rules for protecting the applicant’s
rights but «it tolerated, and thus contributed to, the repeated flout-
ing of the rules (...). Regulations to protect guaranteed rights serve
little purpose if they are not duly enforced (...). The facts show that
the applicant suffered a serious infringement of her right to respect
for her home as a result of the authorities’ failure to take action to
deal with the night-time disturbances.

82 Hatton v. United Kingdom, (2003) 37 E.H.R.R. 28 (ECHR, 7/8/2003).
Para. 118.

83 «[D]epending on all the circumstances of the case: intensity and du-
ration of the nuisance, its physical and mental effects». Fadeyeva v. Russia,
(2007) 45 EHRR 10 (ECHR, 2005 30 de November de 2005). Para. 69-70.

84 «If the approach taken by the Court in Gomez (where, as we have
seen, the court held that Art.8 was infringed by simple dint of the noise in
question exceeding domestic law) is followed, this would lead to inconsist-
ency». Francis McManus, «Noise pollution and human rights», European
Human Rights Law Review 6 (2005). p. 586.

85 «A number of terms used in the Convention (...), are autonomous con-
cepts. This means that the classification under national law will be a factor in
the Court's determination as to whether the Convention is applicable, but it
will not be decisive». Philip Leach, Taking a Case to the European Court of Hu-
man Rights, Second Edition (New York: Oxford University Press, 2005). p. 165.

86 Hatton v. United Kingdom, (2003) 37 E.H.R.R. 28 (ECHR, 7/8/2003).
Para. 98.

87 Moreno Gémez v. Spain, (2005) 41 E.H.R.R. 40 (ECHR, 11/16/2004).
Para. 55. Hatton v. United Kingdom, (2003) 37 E.H.R.R. 28 (ECHR, 7/8/2003).
Para. 98. «The Court considers that in a case such as the present, involving
State decisions affecting environmental issues, there are two aspects to the
inquiry which may be carried out by the Court. First, the Court may as-
sess the substantive merits of the Government’s decision, to ensure that it
is compatible with Art 8. Secondly, it may scrutinise the decision-making
process to ensure that due weight has been accorded to the interests of the
individual». /d. Para. 99.
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In these circumstances, the Court finds that the respondent State
has failed to discharge its positive obligation to guarantee the appli-
cant’s right to respect for her home and her private life, in breach of
Art. 8 of the Convention».88

In Hatton, after recognizing that art. 8 rights had been af-
fected the Court continued with its traditional assessment:

«[B]Jroadly similar principles apply whether a case is analysed in
terms of a positive duty on the State or in terms of an interference by
a public authority with Art.8 rights to be justified in accordance with
para.2 of this provision. The Court is not therefore required to de-
cide whether the present case falls into the one category or the other.
The question is whether, in the implementation of the 1993 policy on
night flights at Heathrow airport, a fair balance was struck between
the competing interests of the individuals affected by the night noise
and the community as a whole».&°

2.3.2.2.1. Substantive merits of the Government decision
(fair balance)

In Hatton the Court had to face the question on whether
it should apply a wide or narrow margin of appreciation, wich
had to be done looking at the circumstances of the case.?® The

88 Moreno Gomez v. Spain, (2005) 41 E.H.R.R. 40 (ECHR, 11/16/2004).
Para. 61-62.

89 Hatton v. United Kingdom, (2003) 37 E.H.R.R. 28 (ECHR, 7/8/2003).
Para. 119.

% «The Court is thus faced with conflicting views as to the margin
of appreciation to be applied: on the one hand, the Government claim to
a wide margin on the ground that the case concerns matters of general
policy, and, on the other hand, the applicants’ claim that where the ability
to sleep is affected, the margin is narrow because of the ‘intimate’ nature
of the right protected. This conflict of views on the margin of appreciation
can be reconciled only by reference to the context of a particular case».
Hatton v. United Kingdom, (2003) 37 E.H.R.R. 28 (ECHR, 8 de July de
2003). Para. 103.

91 «The Court notes that the introduction of the 1993 Scheme for
night flights was a general measure not specifically addressed to the ap-
plicants in this case, although it had obvious consequences for them and
other persons in a similar situation. However, the sleep disturbances relied
on by the applicants did not intrude into an aspect of private life in a man-
ner comparable to that of the criminal measures considered in the case of
Dudgeon to call for an especially narrow scope for the State’s margin of
appreciation. Rather, the normal rule applicable to general policy decisions
would seem to be pertinent here» /d. Para. 123. This determination of the
scope of margin of appreciation is criticized by: Jeremy Hyam, «Hatton v
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Court decides that the 1993 night flight scheme was a general
measure, and that the applicants private life was not so intruded
as in criminal measures, therefore the wide margin of apprecia-
tion was applicable.®" In Hatton the Court found a national in-
terest® and that the government implemented some measures
to protect art. 8 rights,®? therefore it turned to check the decis-
sion making process.

2.3.2.2.2. Procedural safeguards

— Internal irregularity: The main fact in Moreno Gomez was
the lack of enforcement of the rules regarding noise.?*

In Hatton the Court decided that the margin of apprecia-
tion to apply was wide and then turned to scrutinize the deci-
sion making process. In the general doctrine about environmen-
tal factors, the internal irregularity and the lack of following of
the national process determine that the fair balance was not
struck. In Hatton the Court analyzed that the process contained
enough safeguards,® even after determining that no internal ir-
regularities existed (this is used by the Court to distinguish the
case from Lopez Ostra and Guerra).%®

United Kingdom in the Grand Camber: one step forward, two steps back»,
European Human Rights Law Review 6 (2003): 638.

92 «British Airways, whose submissions were supported by the British Air
Transport Association («BATA») and the International Air Transport Associa-
tion («IATA»), submitted that night flights at Heathrow play a vital role in the
United Kingdom'’s transport infrastructure, and contribute significantly to the
productivity of the United Kingdom economy and the living standards of Unit-
ed Kingdom citizens. They contended that a ban on, or reduction in, night
flights would cause major and disproportionate damage to British Airways’
business, and would reduce consumer choice. The loss of night flights would
cause significant damage to the United Kingdom economy». Hatton v. United
Kingdom, (2003) 37 E.H.R.R. 28 (ECHR, 8 de July de 2003). Para. 115.

9 Id. Para. 126.

94 Moreno Gémez v. Spain, (2005) 41 E.H.R.R. 40 (ECHR, 11/16/2004).
Para. 61-62.

9 «In connection with the procedural element of the Court's review
of cases involving environmental issues, the Court is required to consider
all the procedural aspects, including the type of policy or decision involved,
the extent to which the views of individuals (including the applicants) were
taken into account throughout the decision-making procedure, and the
procedural safeguards available». Hatton v. United Kingdom, (2003) 37
E.H.R.R. 28 (ECHR, 8 de July de 2003). Para. 104.

% Id. Para. 120.
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In a critical analysis it is difficult to know whether the court ana-
lyzed the process as an independent factor, or as part of determin-
ing that there had not been any internal irreqularities. It is difficult to
know if the Court would have deferred to the national authorities,
whatever the process required by national law would have been.

However, the Court after finding that the wide margin of ap-
preciation was applicable, that there was national interest, there
was not internal violation, and procedural safeguards were
taken,®’ decides that there was no violation of art. 8.98

2.3.3. Conclusion art 8

The ECHR follows the same principles in the noise cases as
in the rest of the environmental cases. The main importance of
these cases is, therefore, recognizing that art 8 can also been vi-
olated by noise alone.

When assessing the government’s action the Court will ba-
sically decide the case based in the existence of any internal ir-
regularity. The Court analyzes the internal irregularity both when
analyzing the substantive merits (Hatton, no irregularity) and the
procedure (Giacomelli). So, the Court speaks about the two-step
analysis, but it will really defer to the States’ margin of appre-
ciation if no internal irreqularity is found. In future decisions the
Court will have to show if the two steps analysis includes a real
scrutiny of the alleged human-right violation, or it is just an ele-
gant way of deferring to the State’s internal legislation.

2.4. Art. 1 of protocol no. 1

Art. 1, protocol no. 1

Every natural or legal person is entitled to the peaceful enjoyment
of his possessions. No one shall be deprived of his possessions except

97 Id. Para. 128.

% «In these circumstances the Court does not find that, in substance,
the authorities overstepped their margin of appreciation by failing to strike
a fair balance between the right of the individuals affected by those regu-
lations to respect for their private life and home, and the conflicting inter-
ests of others and of the community as a whole, nor does it find that there
have been fundamental procedural flaws in the preparation of the 1993
regulations on limitations for night flights». /d. Para. 129.

99 Philip Leach, Taking a Case to the European Court of Human Rights,
Second Edition (New York: Oxford University Press, 2005). pp. 354-356.
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in the public interest and subject to the conditions provided for by
law and by the general principles of international law.

The preceding provisions shall not, however, in any way impair
the right of a State to enforce such laws as it deems necessary to
control the use of property in accordance with the general interest or
to secure the payment of taxes or other contributions or penalties.

The concept of possessions has been broadly interpreted and is
an autonomous concept.®

«The notion (...) is not limited to ownership of physical goods
and is independent from the formal classification in domestic law.
Other rights and interests constituting assets can also be regarded as
‘possessions’ for the purpose of this provision».'%

The scheme of the protection granted by this art. is similar
to art 8. Article 1 of protocol no. 1 not only protects from vi-
olations by the state, but also requires the state to take posi-
tive measures'®! to protect this right (for instance in the case
of dangerous activities).'92 However, the state may restrict
this right, by expropriation or otherwise. Those restrictions
will have to fulfill some requirements: those measures should
be in accordance with the law, the national authorities will
have a wide margin of appreciation in deciding what meas-
ures to implement in pursuance of the general interest.'03
However, the measures taken by public authorities must be
proportionate and strike a fair balance between the interests
involved.194

An example of a case recognizing a violation of art. 1 of
protocol no. 1 by noise is: Bistrovic v. Croatia. The applicants
were expropriated part of their property by the Croatian au-
thorities to build a motorway. The applicants complained that
expropriation of only part of its land decreased the value of
the rest (a farmland, deprivated of its activity due to the situa-
tion of the motorway) and «insupportable living conditions in
their house, which was now situated less than 3 metres from

190 Council of Europe Publishing, Manual on human rights and the
environment. Principles emerging from the case-law of the European Cout
of Human Rights (Strasbourg: Council of Europe, 2006). p. 81.

101 Bistrovic v Croatia, Application number 25774/05
5/31/2007). Para. 33.

102 Gneryildiz v. Turkey, (2005) 41 E.H.R.R. 20 (ECHR (Grand Cham-
ber), 2004). Para. 134 and 135.

193 Fredin v. Sweeden, (1991) 13 EHRR 784 (ECHR, 2/18/1991). Para. 51.

104 Chapman v. United Kingdom, (2001) 33 EHRR 18 (ECHR,
1/18/2001). Para 120.

(ECHR,
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the motorway»,'% due to the increased noise pollution. The
Court describes the assessment of the government decision it
has to take:

«[T]he Court must determine whether, due to the State’s interfer-
ence or passivity, a fair balance was struck between the demands of
the general interest of the community and the requirements of the
protection of the individual's fundamental rights. (...) (The Court)
must go beneath appearances and look into the reality of the situa-
tion, which requires an overall examination of the various interests in
issue; this may call for an analysis not only of the compensation terms
(...) but also, as in the instant case, of the conduct of the parties to
the proceedings, including the steps taken by the State».’0®

The state never addressed the decreased price of the prop-
erty due to the nuisance caused by the motorway when fixing
the compensation for the applicants’ expropriated property.'0”

«The Court therefore finds that, by failing to establish all the rel-
evant factors for establishing the compensation for the applicants’ ex-
propriated property, and by failing to grant indemnity for the decrease
in the value of their remaining estate, the national authorities have
failed to strike a fair balance between the interests involved and have
failed to make efforts to ensure adequate protection of the applicants’
property rights in the context of expropriation proceedings».1%8

Noise is, therefore, a factor that can determine the State’s
liability, as it affects the «peaceful enjoyment of (...) posses-
sions». The state will have to take this into account in expropria-
tion procedure.

In addition, it would be logical, due to the doctrine of posi-
tive obligations, that the state should take measures (noise pro-
tection, devices, indemnification...) if noise affects the peaceful
enjoyment of one’s possessions (for instance reducing the price
of them).

Conclusions

First. The environmental factors that violate Convention
rights can be produced by both governments and non-govern-
mental actors, due to the positive obligations doctrine.

195 Bistrovic v Croatia, Application number 25774/05 (ECHR, 5/31/2007).
Para. 31.

106 /d. Para. 34-35.
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Second. The court will require a minimum severity of the vio-
lation. Most of the cases will, because of this requirement, fall
within articles 8 and article 1 of protocol no. 1 rather than arti-
cles 2 or 3.

Third. If art. 8 has been allegedly violated in the case, the
Court will analyze whether the action can be justified. To assess
the government action the Court will analyze both the substan-
tive (whether a fair balance between the private and the public
interest existed) and the procedural aspects (analyzing if suffi-
cient safeguard of the rights of the individual existed). In any of
those two steps, if the Court finds an internal irregularity it will
conclude that the government’s action was not justified and a
violation existed. Otherwise, if no internal irreqularity exists, the
Court will defer to the State's wide margin of appreciation.

Fourth. Applying art. 1 of protocol no 1 the Court will have
to consider the environmental factors that could affect the
peaceful enjoyment of possessions. If those factors are not con-
sidered the Court will find a violation. The damage will generally
be loss of value of the property.

Fifth. The Court will make proof easier in environmental
cases: (1) It won't require precise proofs from the applicant if
the government was aware of the problem (Moreno Gémez),
(2) and will not require an strict cause-effect nexus between the
environmental factor and the violation. If the factor contributes
to the violation, even if the precise effects can not be proven,
the court will find a violation (Ladeyeva).

Sixth. Noise alone can violate both arts. 8 and 1 protocol no.
1. The Court will apply the same principles that in environmen-
tal issues to noise cases. The Court has not adopted a specific
standard for determing when the minimum level of severity has
been reached.

107 Id. Para. 42.
108 /d. Para. 44.
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Actividades del Instituto de Derechos Humanos

Pedro Arrupe en el ano 2008

Tal y como se mencionaba en el anterior anuario, desde el
ano pasado el equipo del Instituto se ha dotado de un Plan Es-
tratégico para poder contribuir de una manera méas coherente
y cualitativa en la difusion y conocimiento de los derechos hu-
manos en la sociedad que le rodea. Con la concrecién del Plan
en una misién, en la visidon y en unos valores, se ha buscado
definir lo mejor posible los principales aspectos que caracteri-
zan al Instituto. Con relacién a los objetivos establecidos para
los siguiente afnos, distribuidos en 4 lineas estratégicas (docen-
cia, investigacion, visibilidad- impacto socio politico y fortaleci-
miento institucional), para este primer afio, se habia propuesto
priorizar algunos aspectos de las dos primeras lineas: adecuar
los dos programas de postgrado a las exigencias para obtener la
certificacion de postgrados oficiales, y obtener proyectos de in-
vestigacion en convocatorias competitivas. En ambos casos, los
objetivos planteados se han conseguido, tal y como podemos
observar en las siguientes paginas.

En lo que respecta a las actividades ordinarias y por lo que
se refiere a la docencia, el Instituto ha desarrollado este curso
la decimo tercera edicion del Master / Experto en Accién Inter-
nacional Humanitaria (NOHA), asi como el Master Europeo en
Derechos Humanos y Democratizacién, en su décima edicion.
Alrededor de 30 alumnos procedentes de méas de 14 paises di-
ferentes de Europa, América, Africa y Asia han participado en
dichos programas docentes. El Master en Accién Internacio-
nal Humanitaria-NOHA, desde el curso académico 2004-2005,
continua siendo parte del Programa Erasmus Mundus de la Co-
mision Europea, lo que le ha permitido seguir potenciado la
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movilidad del alumnado y de investigadores entre las distintas
universidades de la red (tanto europea como internacional) asf
como gozar de becas de estudio a quienes provienen de terce-
ros paises.

Dentro del programa de investigacion, durante el pasado
ano se ha procurado continuar con el impulso de la investiga-
ciéon en aquellas areas consideradas prioritarias por el Instituto, y
a su vez relacionadas directamente con los programas docentes:
a) Derechos humanos y diversidad, primordialmente enfocada
a estudiar las nuevas realidades multiculturales y los conflic-
tos motivados por razén de las identidades colectivas, todo ello
desde una optica multidisciplinar; y, b) Derechos humanos y ac-
cién humanitaria, centrada en abrir un espacio de reflexion e in-
tercambio entre el mundo académico y los actores de la accion
humanitaria desde la perspectiva de la defensa y la proteccion
de los derechos humanos.

Dentro de las investigaciones propias del Instituto, bajo la li-
nea de derechos humanos y diversidad uno de los proyectos de
investigacion que se estd llevando a cabo es el de la «La diver-
sidad religiosa en el Pais Vasco: nuevos retos sociales y cultura-
les para las politicas publicas». Dicho proyecto se presenté a la
convocatoria del Gobierno Vasco del afio 2008, consiguiendo
su aprobacion. En el marco de esta linea de investigacion, hay
un segundo proyecto de investigacion en marcha, centrado en
cuestiones relacionadas con los pueblos indigenas, concreta-
mente el que lleva por titulo «Referentes cosmovisionales y or-
ganizacion sociopolitica en comunidades indigenas latinoame-
ricanas: El pueblo Nasa (Cauca, Colombia) y el pueblo Tseltal
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(Chiapas, Mexico). En el marco de la linea de investigacion dere-
chos humanos y acciéon humanitaria, en el aflo 2008 se presento
a AECID en la convocatoria de Proyectos de Cooperacién Interu-
niversitaria el proyecto «El papel de la cooperacion internacional
en la prevencién del desplazamiento forzoso y proteccién de la
poblacién desplazada en Colombia», que fue aprobado en esa
misma convocatoria y que actualmente estd en marcha.

Ademas de los proyectos propios, el Instituto ha sido elegido
para formar parte del programa Consolider-Ingenio 2010 con el
proyecto «El tiempo de los derechos- HURI-AGE», financiado por
el Plan |+D+i del Ministerio de Ciencia e Innovaciéon y que esta
compuesto por doce grupos de investigacion del ambito estatal.
El proyecto HURI-AGE tiene como objetivo principal fortalecer la
capacidad de investigacion y de formacién en Derechos Humanos.

Respecto al programa de difusion del Instituto, pueden sefa-
larse en este repaso, las diferentes lineas de publicaciones vy las
acciones externas de difusion.

Por lo que se refiere a los cuadernos de derechos humanos
se ha continuado con su publicacién, en este afo de 6 nime-
ros. Los titulos aparecidos a lo largo del pasado afo son los si-
guientes:

— Pueblos indigenas y derecho de autodeterminacion. ¢Ha-
cia un derecho internacional multicultural?, por Natalia
Alvarez Molinero.

— La condicion de ciudadania de las personas con discapaci-
dad intelectual, a cargo de Xabier Etxeberria.

— Sistemas publicos de servicios sociales, de Fernando Fan-
tova.

— Ciudadania y educacion: de la teoria a la practica, por
Concha Maiztegui y Marlen Eizaguirre.

— El Foro Social Mundial: nuevas formas de hacer politica, a
cargo de Jordi Calvo Rufanges.

— Logros y desafios en el 60 aniversario de la Declaracién
Universal de Derechos Humanos, por Carmen Marquez
Carrasco.

Adicionalmente a la publicacién de los cuadernos, a lo largo
del ano 2008 se ha editado la quinta edicion de esta misma pu-
blicacion, el «Anuario 2008 de Accidon Humanitaria y Derechos
Humanos».

También resulta pertinente destacar la publicacién de varias
obras en la linea de publicacién sobre monografias que lleva-
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mos a cabo con la Diputacién Foral de Gipuzkoa: «Derechos
humanos y diversidad. Nuevos desafios para las sociedades plu-
rales» y «Giza eskubideak eta aniztasuna. Erronka berriak asko-
tariko gizarteentzat» cuyo director es Eduardo J. Ruiz Vieytez y
en donde se recogen los resultados de un Encuentro organizado
con el mismo titulo.

Finalmente, dentro de este programa de difusion, el Instituto
ha organizado actividades de difusion como conferencias, cur-
sos, seminarios y encuentros de caracter restringido y abierto,
de contacto y divulgacion del trabajo que se esta desarrollando
por las personas y organizaciones que trabajan en el campo de
los derechos humanos. Estas actividades se han realizado con
instituciones gubernamentales, centros universitarios, centros
de investigacion y ONGD. Algunas de ellas son: la semana de
«Africa imprescindible», «IV Encuentro sobre derechos huma-
nos: derechos humanos y discriminacion», «Dignidad humana 'y
justicia para todos: La Declaracion Universal de Derechos Huma-
nos 60 afios después: retos y desafios», «Foro de Derechos Hu-
manos Bizkaia», una mesa redonda sobre «Mujer indigena», asi
como las jornadas sobre derechos humanos en San Sebastian,
este afio titulada «Asia: continente desconocido, continente im-
prescindible».

El programa de accion se centra principalmente en la par-
ticipacion en proyectos de cooperacién en el &mbito de los
derechos humanos. Durante el afio 2008, se ha afianzado el
programa de accion del instituto, primandose programas de
accién con organizaciones y universidades indigenas y progra-
mas de accién dedicados a la formacion de lideres indigenas
en materia de derechos humanos. La actividad mas relevante
en este sentido ha seguido siendo el Programa de Formacién
en Derechos Humanos para Pueblos Indigenas de América La-
tina. Este programa tiene su origen en el Programa de Becas
Indigenas de Naciones Unidas, que desde 1997 ofrece la po-
sibilidad de formacién a lideres indigenas de todo el mundo
en cuestiones relacionadas con los derechos humanos vy las
organizaciones internacionales. El programa que se desarro-
lla en Deusto, surge como complemento del desarrollado en
Naciones Unidas y en colaboracién directa con dicha orga-
nizacion internacional, a fin de incorporar a los representan-
tes indigenas de habla no inglesa del continente americano
que siempre ha presentado serios obstaculos para acceder a
dichas becas por cuestiones linguisticas. Como fruto de di-
versos contactos entre el Instituto y el Alto Comisionado de
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las Naciones Unidas para los Derechos Humanos, se decidio
la organizacion del programa paralelo en Bilbao por parte
del Instituto y, como consecuencia de ello, durante 2008 he-
mos desarrollado la octava promocion del mismo. Este curso,
nuevamente, el grupo de estudiantes ha tenido la oportuni-
dad de desplazarse a Nueva York para participar en el Foro
permanente para las cuestiones indigenas de las Naciones
Unidas. El proyecto tiene un componente formativo muy re-
levante orientado a la accion de presion politica, con una vo-
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cacién eminentemente practica hacia la realidad y problemas
que afrontan estos Pueblos Indigenas en el conjunto de la co-
munidad internacional.

Varias de las actividades precitadas han sido realizadas gra-
cias a la colaboracién econémica del Departamento de Justicia y
Administracion Publica del Gobierno Vasco, con cuya Direccion
de Derechos Humanos el Instituto mantiene un convenio de co-
laboracion.






Pedro Arrupe Giza Eskubideen Institutuaren Jarduerak

2008 Urtean

Aurreko urtekarian aipatu zen bezala, pasadan urtetik Ins-
titutuko taldeak Plan Estrategiko bat osatu du, inguruko gizar-
tean giza eskubideak era koherente eta kualitatiboago batean
ezagutarazi eta hedatzeko. Plan hori misio, ikuspen eta balio
zehatz batzuetan islatu da, Institutuaren alderdi bereizgarri na-
gusiak ahalik eta erarik onenean definitu ahal izateko. Hurrengo
urteetarako ezarri diren helburuak 4 ildo estrategikotan bana-
tzen dira (irakaskuntza, ikerketa, ikusgarritasuna — eragin sozio
politikoa eta erakundea indartzea), eta, lehen urte honetarako,
lehenengo bi ildoei lehentasuna ematea proposatu zen: gra-
duondoko bi programak graduondoko ofizialen ziurtagiria lor-
tzeko eskakizunei egokitzea eta lehiaketetan ikerketa proiektuak
lortzea. Bi kasuetan, helburuak lortu dira, hurrengo orrietan ikus
daitekeen bezala.

Ohiko jarduerei eta irakaskuntzari dagokienez, ikasturte ho-
netan, Institutuak aurrera eraman ditu Nazioarteko Ekintza Hu-
manitarioko Aditua/Masterraren (NOHA) hamahirugarren edi-
zioa eta Giza Eskubide eta Demokratizazioari buruzko Europako
Masterraren hamargarren edizioa. Europa, Amerika, Afrika eta
hartu dute irakaskuntza programa horietan. 2004-2005 ikastur-
tetik, Nazioarteko Ekintza Humanitarioko Masterra-NOHA Eu-
ropako Batzordearen Erasmus Mundus Programaren barnean
dago. Horri esker, ikasle eta ikerlarien mugikortasuna sustatzen
jarraitu ahal izan du sarearen unibertsitateen artean (Europan
zein nazioartean) eta hirugarren herrietatik datozenak ikasketa
bekak eduki dituzte.

Ikerketa programaren barruan, joan den urtean zehar, iker-
lanak sustatzen saiatu izan gara, Institutuarentzat lehentasuna
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duten eta irakaskuntza programekin zuzenean lotuta dauden
eremuetan: a) Giza eskubideak eta aniztasuna, batik bat errea-
litate kultura anitz berria eta talde nortasunek sortutako gataz-
kak ikertzeari dagokionez, ikuspegi diziplina anitz batetik azter-
tuta, eta b) Giza eskubideak eta ekintza humanitarioa, mundu
akademikoaren eta ekintza humanitarioko agenteen arteko
hausnarketa eta trukaketa espazio bat irekitzera bideratuta, giza
eskubideen defentsa eta babesetik abiatuta.

Institutuaren berezko ikerketen barruan, giza eskubide eta
aniztasunaren ildotik, momentuan «Erlijio aniztasuna Euskal He-
rrian: gizarte eta kultura erronka berriak politika publikoentzat»
izeneko ikerketa proiektua garatzen ari gara. Proiektu hori Eusko
Jaurlaritzaren 2008ko deialdian aurkeztu zen, eta onartzea lortu
genuen. lkerketa ildo horri jarraiki, bada bigarren proiektu bat
martxan herri indigenekin lotutako gaiei buruz: «Mundu-ikus-
keraren erreferenteak eta gizarte eta politika antolaketa Latinoa-
merikako indigenen komunitateetan: nasak (Cauca, Kolonbia)
eta tzeltalak (Txiapas, Mexiko)».

Giza eskubideen eta ekintza humanitarioari datxekiola, Uni-
bertsitate arteko Lankidetza Proiektuen deialdian, 2008an
AECIDi «Nazioarteko lankidetzaren papera derrigorrezko lekual-
daketen prebentzioan eta lekualdatutako populazioa babes-
tean Kolonbian» izeneko proiektua aurkeztu zitzaion. Proiektua
deialdi horretan bertan onartu zen, eta egun abian dago.

Berezko proiektuez gain, Institutua Consolider-Ingenio 2010
programan parte hartzeko aukeratua izan da, «El tiempo de los
derechos-HURI-AGE» proiektuarekin. Zientzia eta Berrikuntza
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Ministerioaren 1+G+b Planak finantzatzen du proiektua eta Es-
tatuko hamabi ikerketa taldek osatzen dute. HURI-AGE proiek-
tuaren helburu nagusia da Giza Eskubideen gaineko ikerketa eta
prestakuntza gaitasuna indartzea.

Institutuaren hedapen programari dagokionez, azpimarratze-
koak dira argitalpenak eta hedapenerako kanpo ekintzak.

Giza eskubideei buruzko koadernoak argitaratzen jarraitu
dugu, eta aurten 6 ale atera ditugu. Hauek dira iaz agertutako
izenburuak:

— Pueblos indigenas y derecho de autodeterminacion. ¢Ha-
cia un derecho internacional multicultural?, Natalia Alva-
rez Molinerok idatzia.

— La condicién de ciudadania de las personas con discapaci-
dad intelectual, Xabier Etxeberriaren eskutik.

— Sistemas publicos de servicios sociales, Fernando Fantova-
rena.

— Ciudadania y educacion: de la teoria a la practica, Concha
Maizteguik eta Marlen Eizaguirrek idatzia.

— El Foro Social Mundial: nuevas formas de hacer politica,
Jordi Calvo Rufanges-en eskutik.

— Logros y desafios en el 60 aniversario de la Declaracion
Universal de Derechos Humanos, Carmen Marquez Ca-
rrascorena.

Koadernoak argitaratzeaz aparte, 2008an argitalpen honen
bosgarren edizioa editatu da, hau da, «Anuario 2008 de Accion
Humanitaria y Derechos Humanos».

Halaber, nabarmentzekoa da hainbat obra kaleratu ditugula
Gipuzkoako Foru Aldundiarekin daramatzagun monografia il-
doaren barruan: «Derechos humanos y diversidad. Nuevos de-
safios para las sociedades plurales» eta «Giza eskubideak eta
aniztasuna. Erronka berriak askotariko gizarteentzat», Eduardo
J. Ruiz Vieytez-en zuzendaritzapean. Bertan, izen bera duen to-
paketa batean izandako emaitzak biltzen dira.

Azkenik, hedapen programa horren barruan, Institutuak he-
dapenerako jarduerak antolatu ditu, hala nola, giza eskubideen
eremuan lanean ari diren pertsona eta erakundeek garatutako
lana ezagutu eta zabaltzeko konferentzia, ikastaro, mintegi eta
topaketa irekiak eta mugatuak. Jarduera horiek gobernu era-
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kunde, unibertsitate zentro, ikerketa zentro eta GGKEekin batera
gauzatu dira. Horietako batzuk dira: «Afrika Behar-beharrezkoa»
astea; «Giza eskubideen gaineko IV. topaketa: giza eskubideak
eta bazterkeria»; «Giza duintasuna eta justizia guztiontzat. Giza
Eskubideen Aldarrikapen Unibertsala 60 urte geroago: lorpenak
eta erronkak»; «Giza Eskubideen Foroa Bizkaia»; «Emakume in-
digenari» buruzko mahai-ingurua; eta giza eskubideei buruzko
jardunaldiak Donostian, aurtengoak «Asia: kontinente ezeza-
guna, kontinente ezinbestekoa» izena zuen.

Ekintza programa batik bat giza eskubideen eremuko lanki-
detza proiektuetan parte hartzean oinarritzen da. 2008 urtetik,
institutuaren ekintza programa egonkortu da, eta lehentasuna
eman zaie erakunde eta unibertsitate indigenekin egindako
ekintza programei eta lider indigenei giza eskubideen gaineko
prestakuntza emateko ekintza programei. Zentzu horretan, jar-
duerarik garrantzitsuena oraindik ere Latinoamerikako Herri
Indigenak Giza Eskubideen arloan prestatzeko programa da.
Programa horrek Nazio Batuen Beka Indigenen Programan du
jatorria. NBen programa hori 1997tik martxan dago, eta mundu
osoko lider indigenei aukera ematen die prestakuntza jasotzeko
giza eskubideekin eta nazioarteko erakundeekin lotutako gaie-
tan. Programa Deustun burutzen da eta Nazio Batuetan egiten
dena osatzen du. Nazioarteko erakunde horrekin zuzenean lan-
kidetzan aritzen gara, ingelesik ez dakiten Amerikako ordezkari
indigenek parte har dezaten, hizkuntza kontuengatik beketan
sartzeko oztopo larriak izan diren guztietan. Institutua Nazio
Batuen Giza Eskubideentzako goi komisarioarekin harremane-
tan izan zen, eta erabakia hartu zuten Institutuak Bilbon pro-
grama paraleloa antola zezan. Horrela, 2008an, programaren
zortzigarren promozioa burutu dugu. lkasturte honetan, berriz
ere, ikasle taldea New Yorkera joateko aukera izan zuen, Nazio
Batuetako Gai Indigenei buruzko Foro Iraunkorrean parte har-
tzeko. Proiektuak presio politikora bideratutako prestakuntza
ematen du, eta izaera praktikoa ere badu, Herri Indigenek na-
zioarteko erkidegoan aurre egin behar duten errealitate eta ara-
zoei dagokienez.

Aipatutako jardueretako batzuk Eusko Jaurlaritzaren Justizia
eta Herri Administrazio Sailaren laguntza ekonomikoari esker
aurrera eman dira; izan ere, Institutuak lankidetza hitzarmena
du bertako Giza Eskubideen Zuzendaritzarekin.



Activities of the Pedro Arrupe Human Rights Institute

in 2008

As it was mentioned in the previous yearbook, last year the
team of the Institute has acquired a Strategic Plan to be able to
contribute in a more coherent and qualitative manner to the dif-
fusion and awareness of human rights in the society surrounding
us. By delimiting the Plan with one mission, the view and certain
values, we tried to define, as best as possible, the main elements
characterizing the Institute. Regarding the goals settled for the
next years, distributed in 4 strategic lines (teaching, researching,
visibility- socio-political impact and institutional strengthening),
the proposal for this first year was to priorize some aspects of the
first two lines: to adequate both postgraduate programmes to
the requirements in order to obtain the official postgraduate cer-
tificates, and to be assigned research projects in competitive calls.
In both cases, the goals proposed have been achieved, as we can
read in the following pages.

As regards the ordinary activities and concerning teaching, this
academic year, the Institute offered the thirteenth edition of the
Master’s / Expertise Degree in International Humanitarian Action
(NOHA), as well as the European Master’s Degree in Human Rights
and Democratisation, for the tenth time. Around 30 students from
over 14 different countries in Europe, America, Africa and Asia
have taken part in such teaching programmes. Since the academic
year 2004-2005, the Master’s Degree in International Humanitar-
ian Action-NOHA, has been part of the European Commission
Erasmus Mundus Programme, which has allowed it to keep pro-
moting students and researchers mobility between different uni-
versities in the network (both European and International) and al-
lowed people coming from third countries to enjoy scholarships.
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Within the research programme, throughout last year we tried
to continue promoting research in the areas deemed primary by
the Institute, and at the same time directly related to the teaching
programmes: a) Human rights and diversity, mostly focused on
studying the new multicultural realities and the conflicts caused
on the grounds of collective identities, all of it from a multidiscipli-
nary perspective; and, b) Human rights and humanitarian action,
aimed at opening a space for thought and exchange between the
academic world and the actors of the humanitarian action from
the perspective of human rights defence and protection.

Within the Institute’s own researches, following the human
rights and diversity line, one of the investigation projects we are
carrying out is «Religious Diversity in the Basque Country: new
social and cultural challenges for public policies». Such project
was submitted to the Basque Government’s call in 2008, and it
was approved. Within the framework of this research line, there
is a second ongoing investigation project focused on matters
regarding indigenous peoples, in particular one titled «World
view referents and socio-political organization in indigenous
Latin American communities: Nasa people (Cauca, Colombia)
and Tseltal people (Chiapas, Mexico). In 2008, within the frame-
work of the human rights and humanitarian action research, the
project «The role of international cooperation in the prevention
of forced displacement and protection of the displaced popu-
lation in Colombia» was submitted to AECID (Spanish Agency
for International Development Cooperation) for the Interuniver-
sity Cooperation Projects call and it was approved in that same
competition and it is currently in progress.
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Besides its own projects, the Institute has been selected to
become part of the Consolider-Ingenio 2010 programme with
the project «Time for rights- HURI-AGE», financed by the R&D&I
Plan of the Spanish Ministry of Science and Innovation com-
prised by twelve state-level groups of research. The HURI-AGE
project’s main goal is to strengthen the capability to investigate
and train on Human Rights.

Concerning the Institute’s diffusion programme, the different
lines of publications and the external diffusion actions can be
pointed out in this review.

As far as the human rights notebooks are concerned they
kept being published, this year there were six releases. The titles
of the releases published last year are the following:

— Pueblos indigenas y derecho de autodeterminacion. ¢Ha-
cia un derecho internacional multicultural?, por Natalia
Alvarez Molinero.

— La condicion de ciudadania de las personas con discapaci-
dad intelectual, a cargo de Xabier Etxeberria.

— Sistemas publicos de servicios sociales, de Fernando Fan-
tova.

— Ciudadania y educacion: de la teoria a la préctica, por
Concha Maiztegui y Marlen Eizaguirre.

— El Foro Social Mundial: nuevas formas de hacer politica, a
cargo de Jordi Calvo Rufanges.

— Logros y desafios en el 60 aniversario de la Declaracion
Universal de Derechos Humanos, por Carmen Marquez
Carrasco.

In addition to the notebooks publication, the fifth edition
of this same publication has been edited throughout 2008, the
«2008 Yearbook on Humanitarian Action and Human Rights».

It is also relevant to highlight the release of several works in
the publication line on monographies we carry out with Gipuz-
koa’s Provincial Government: «Human Rights and Diversity. New
challenges for plural societies» and «Giza eskubideak eta aniz-
tasuna. Erronka berriak askotarilo gizarteentzat» whose director
is Eduardo J. Ruiz Vieytez and gathers the results of an encoun-
ter held with the same title.

Finally, within the diffusion programme, the Institute ar-
ranged diffusion activities such as conferences, courses, semi-
nars and restricted and open encounters, contact and diffu-
sion activities concerning the work that is being developed by
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the people and organizations working in the field of human
rights. These activities were carried out with government institu-
tions, universities, research centres and NGODs. Here are some
of them: the week of «Africa imprescindible», «6 Encounter
on Human Rights: human rights and discrimination», «Human
dignity and justice for all: the Universal Declaration of Human
Rights 60 years later: trials and challenges», «Human Rights Fo-
rum in Bizkaia», a round table on «Indigenous Woman», as well
as the journeys on human rights in San Sebastian, titled this
year: «Asia: an unknown continent, essential continent».

The action programme is mainly focused on participating in
cooperation projects within the scope of human rights. During
2008, the Institute’s action programme has been secured, giv-
ing priority to the action programmes with indigenous organiza-
tions and universities and action programmes devoted to train-
ing indigenous leaders on human rights matters. In that sense,
the most significant activity keeps being the Human Rights
Training Programme for Indigenous Peoples of Latin America.
This programme derives from the Indigenous Scholarship Pro-
gramme of the United Nations that since 1997 has been offer-
ing the possibility to train indigenous leaders worldwide on mat-
ters related with human rights and international organizations.
The programme that is being developed in Deusto emerges as a
complement to the one created in the United Nations and in di-
rect collaboration therewith, in order to incorporate non-English
speaking indigenous leaders from the American continent who
always had important difficulties to access such scholarships due
to linguistic issues. As a result of several contacts between the
Institute and the United Nations High Commissioner for Human
Rights, it was decided that the Institute may arrange the pro-
gramme parallel in Bilbao and, therefore, in 2008 we developed
its eighth promotion. Again this academic year, the student
group has had the opportunity to go to New York to participate
in the United Nations Permanent Forum for Indigenous Matters.
The project has a very important training component addressed
to political pressure action, with a mainly practical inclination to-
wards reality and the problems faced by these Indigenous Peo-
ples in the whole international community.

Some of the previously mentioned activities were carried
out thanks to the financial collaboration of the Basque Govern-
ment's Department of Justice and Public Administration, whose
Directorate of Human Rights has a collaboration agreement
with the Institute.
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Sampedro, José Luis, Conciencia de subdesarrollo, 1.2 ed., Salvat, Barcelona, 1972.
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lona, 1969, p. 20.

Sampedro, José Luis, op. cit., p. 45.
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Arnson, Cynthia, Comparative Peace Processes in Latin America, 1.2 ed., Woodrow Wilson Center Press, Washington, 1990.
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Action and Human Rights, 1, 2007, pp. 89-108.
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Arnson, Cynthia, Comparative Peace Processes in Latin America, 1.2 ed., Woodrow Wilson Center Press, Washington, 1990, p. 25.
Ibid., p. 35.
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Arnson, Cynthia, Comparative Peace Processes in Latin America, 1.2 ed., Woodrow Wilson Center Press, Washington, 1990, p. 25.

Martin, Steven, «The United Nations and Private Security Companies: Responsability in Conflict», Yearbook on Humanitarian
Action and Human Rights, 1, 2007, pp. 89-108.

Arnson, Cynthia, op. cit., p. 45.
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