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Introduction

Nowadays it is acknowledged that the UN system of human
rights protection is made up of two major components: com-
mittees that monitor States’ compliance with human rights
Conventions, also called treaty-monitoring bodies, and the
Special Procedures (SPs) the UN Commission on Human Rights
(CHR) has been establishing since the second half of the 1960s.
SPs is a technical wording used to mean international experts
appointed by the UN CHR and charged with the task of dealing
with questions relating to human rights. In the UN jargon, the
experts are called Special Rapporteurs (SRs) when a single
individual is tackling human right situations, or Working Groups
(WGs) when they work in groups of five experts to carry out the
human rights activity entrusted by the CHR.

While the pertinent literature on treaty-monitoring bodies is
comprehensive and thorough, SPs have received little attention
by scholars. Specifically, even though articles have been written
on the institution and practice of the SPs’, a conceptual definition
has not yet been elaborated. Moreover, it seems fair to maintain
that the UN CHR's practice itself has in part hindered such an
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1 See for instance, RopLey, N., «The United Nations Non-Treaty Pro-
cedures for Dealing with Human Rights», in Hannum, H. (eds.), Guide to
International Human Rights Practice, 1994, at 70; Jernow, A., «Ad Hoc
Extra-Conventional Means for Human Rights Monitoring», in New York
Journal of International Law and Politics, vol. 28, 1996, at 97; Bossuyt, M.,
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analytical process. In this regard it is noteworthy that the esta-
blishment of SPs, especially from the 1980s onwards, has
evidenced a serious shortcoming: a lack of methodical and
conceptual clarity. In fact, while the creation of the UN human
rights mechanisms initially was based on an implicit hierarchy
depending on the gravity of the situation and the kind of
response by the Commission?, since the second half of the
1980s the CHR's «creative boost» has failed to meet the above
criteria and has blurred their significance3. The lack of rationale
and consistency in the establishment of the Procedures has thus
hindered the development of a coherent conceptual definition
of SPs by the CHR itself. Indeed, «conceptual neatness and
institutional clarity are not necessarily hallmarks of UN action»?.

All this considered, this study tries to fill the gap in the
analysis of SPs by developing and putting forward a conceptual
definition of the UN mechanisms in question. To this aim it will
turn on three main questions: Are there some «constitutional
elements» of SPs? What are the main features of SPs’ human
rights activity? What is the significance of such activity in terms
of Human Rights Protection and Monitoring?

«The Development of Special Procedures of the United Nations Commission
on Human Rights», in Human Rights Law Journal, vol. 6, 183-206.

2 ALSTON, P., «The Commission on Human Rights», in The United Na-
tions and Human Rights, 1992, at 165.

3 Ibidem.

4 BUERGENTAL, T., «New Customary Law: Taking Human Rights Se-
riously?», in American Society of International Law and Procedure, vol. 87,
1993, at 230-231.
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The avenue that will be followed in order to answer the
above questions is to attempt to define the SPs in light of a
careful and thorough analysis of the CHR’s Resolutions creating
them (Section 1) and their practice (Section II).

Before engaging in the analysis of the UN documents, it is
worth providing the main details of the institutional history of
the UN Procedures. This exercise will elucidate the reasons that
brought about the establishment of the SPs’ system and draw
up the historical and institutional background with which to
begin a study aimed at elaborating a conceptual definition of
the UN SPs.

1. The Establishment of the SPs

The establishment of the SPs, a tremendous development in
UN activity in the field of human rights, is the climax of the legal
and political empowerment of the CHR. An empowerment that
followed the first twenty years of the Commission’s practice
(1946-1966), a period of time that may be stigmatized as the
no power to act phase. In this lapse of time, the UN body, on
the basis of a restrictive interpretation of its mandate, decided
that it had no power to act with respect to individual commu-
nications concerning human rights and confined its activity to a
mere promotional ambit®. Despite such a self-denial policy,
during the twenty years in question the CHR gave a significant
contribution to the international Protection of human rights.
The UN body played a key role in setting up part of its norma-
tive structure by drafting the two pivots of international human
rights treaty law. Namely, the International Covenant on Eco-
nomic Social and Cultural Rights and the International Covenant
of Civil and Political Rights, which, inter alia, provided for the
creation of the most authoritative human rights treaty moni-
toring body. That is, the Human Rights Committee.

5 Commission on Human Rights, Report of the First Session, E/259,
para. 22. See also Sir Lauterpacht and Professor Alston’s comments:
LAUTERPACHT, H., The International Protection of Human Rights, 70 Recueil
des Cours 5, 1947; «Reports on Human Rights, the Charter of the UN
and the International Bill of the Rights of Man», in I.L.A, Report of the
Forty-Third Conference, Brussels, 1948, at 80, 96-103, 128-129., ALSTON,
supra note 2, at 142.

6 GA Resolution 1514 (XV), 14 December 1960, Y.U.N. 49, and GA
Resolution 1654 (XVI), 14 December 1960, Y.U.N.56; ECOSOC Reso-
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The legislative pattern that led to the CHR' s emancipation
may be traced back to the decade 1966-1977, during which
there has been a gradual, but significant, attribution of com-
petences to the Commission as enshrined in some ECOSOC and
General Assembly (GA)'s Resolutions®. Among these docu-
ments, ECOSOC Resolution 1235 XLII of 19677 is especially
relevant. As a matter of fact, requesting the CHR «to examine
information relevant to gross violations of human rights and
fundamental freedoms»8, carrying out «a thorough study of
situations which reveal a consistent pattern of violations of
human rights»®, the above document constitutes the legal basis
for the establishment of the SPs. Actually, the SPs draw their
juridical origin from Resolution 1235, since they were to be the
tools the CHR singled out and employed to carry out the
«thorough study» entrusted by its parent body. Besides, during
the eighties the Commission would have broadened the scope
of such a «thorough examination» including phenomena of
human rights violations occurring on a world-wide scale. Stated
differently, the Commission deduced from the wording of ECOSOC
Resolution 1235 the implicit authorization to appoint interna-
tional experts, and to entrust them with the tasks of examining
information on human rights violations'?, studying in the light
of such information either human rights Country situations or
human rights phenomena, and reporting on the result of such
studies.

If the adoption of Resolution 1235 lays down the legal
foundation for the creation of the SPs, it has also to be borne
in mind that two other developments played a crucial role in
fostering the establishment of the human rights mechanisms.
Indeed, these two developments created the right political
climate and consensus necessary for using Resolution 1235 to
set up human rights monitoring procedures under the
auspices of UN, and not provided by any International Co-
venant.

lution 1102 (XL), 4 March 1966, ESCOR XL, supp. 1, E/4176, at 6; ECOSOC
Resolution 1102 (XL), 4 March 1966, ESCOR XL, supp. 1, E/4176, at 6;
AG Resolution 2144 A (XXI), 26 October 1966, GAOR XXI, Supp. 16 (A/6316),
at 46-47;

7 ECOSOC Resolution 1235, ESCOR XLII, Supp. 1, (E/4393), at 17-18.

8 |bidem.

9 Ibidem.

10 Zuwbwik, T., Petitioning the United Nations. A Study on Human Rights,
1982, at 20.
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The first development is the second increase of the CHR's
membership in summer 1966'". Such enlargement of the
Commission’s composition had a strong impact on the political
dynamics of the UN body, provoking significant changes in its
practice and decision-making process. As a matter of fact,
ECOSOC's decision to authorize the increase in the number of
the Commission’s members from 21 to 32, 20 of which were
representatives of the former Asian and African colonies of
Western States, marked a significant loss of power of the
Western Countries and the rise of a new Afro-Asian majority
within the CHR'2. Significantly, the new majority was strongly
and truly determined to develop non-treaty based com-
munication type procedures to tackle phenomena of racial
discrimination and adopted the UN CHR as the proper inter-
national body within which and through which to achieve such
an aim’3.

In this respect it is noteworthy that the rise of the new ma-
jority within ECOSOC's subsidiary body was almost to coincide
with the second development. That is, the adoption of the Inter-
national Convention on the Elimination of all Forms of Racial
Discrimination (ICERD) by the GA in 19654, which provided for
a procedure for the examination of complaints, from individuals
or groups, against those state parties of the Convention which
accepted the procedure in question'. The adoption of the
ICERD strengthened the determination of the new members of
the Commission to create extra-conventional monitoring proce-
dures, meant to be additional tools to deal essentially with racial
discrimination, the scope of which was to be re-shaped and
broadened in the light of the wording of Resolution 1235 to
include the examination of any human rights Country situations
and phenomena’®.

11t has to be noticed that the CHR composition was enlarged for
the first time by ECOSOC in 1961.The Commission members increased
from 18 to 21. See with this respect Tolley, H., The United Nations
Commission on Human Rights, 1987.

12 Kenny, K., «Formal and Informal Innovations in the United Nations
Protection of Human Rights: The Special Rapporteur on the Former Yugos-
lavia», in Austrian Journal of Public International Law, vol. 48, 1995, a at 22.

13 ALSTON, supra note 2, at 143.

4 GA Resolution 2106 (XX), 21 December 1965.

5 |bidem, Article 14.

6 |n addition it is noteworthy that the new Afro-Asian majority was
supported by the Socialist states, that, as ALsTon noticed, supra note 2, «were
happy to encourage attention to what were assumed to be quitessentially
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Before concluding, it should be noted that it took almost
twenty years for the SPs to develop, from the beginning of the
seventies to the first half of the nineties. In other words, the
establishment of the system of the SPs was the result of an
incremental process that culminated in the nineties, and that
was not foregone during the decade following the adoption of
Resolution 1235 (1967-1977).

In the period in question, the CHR reviewed only colonial
situations or matters related to racial discrimination'” although,
as seen, Resolution 1235 gave the CHR the mandate to examine
any situation. In this respect, the failure of the then Sub-Com-
mission on Prevention of Discrimination and Protection of Mino-
rities’ endeavors to include Greece and Haiti in a list of exclu-
sively colonial situations to be brought to the attention of the
Commission'® and the consequent inability of the latter to take
any action with respect to the two cases in question are espe-
cially symptomatic’®.

Thus, during the decade 1967-1977, the CHR authorized
investigations under Resolution 1235 with respect to three
special human rights situations: that in South Africa, the one
concerning the Arab Territories occupied by Israel in 1967, and
the situation in Chile. In each case the Commission established
a Working Group.

The Working Group on South Africa (WGSA) was created on 6
March 196720 with the task of investigating cases of torture and
ill-treatment of prisoners and detainees in the state in question.

Two years later, the Working Group on Arab Territories (WGAT)
was mandated to investigate breaches of the Fourth Geneva
Convention in the territories occupied by Israel after the six days
war?!,

Western sins», and by the then US government that by the mid-sixties
committed itself to the implementation of civil and political rights.

17 ALSTON, supra note 2, at 157.

8 See Zuubwik, supra note 10, at 21 and ALSTON, supra note 2, at
157. For further details on the discussion concerning the Haitian and
Greek cases within the Commission see Zunpbwik at 21-23.

19 Report on the Twenty-Fourth Session of the Commission on
Human Rights, E/A475, (1968), paragraphs 140-210.

20 CHR Resolution 2 (XXIll), Commission on Human Rights, Report on
the Twenty-Third Session, ESCOR, XLII, Supp. No. 6, (E/4322), paragraph 186.

21 CHR Resolution 8 (XXVI). See also Commission on Human Rights
Report on the Twenty-Sixth Session, ESCOR XLVIII, Supp. No. 5, E/4816,
at 78.



134

Ingrid Nifosi

Finally, in 1974, the CHR established a Working Group to
inquire into the human rights situation in Chile after the 1973
military coup?2.

This last case was crucial for the development of the system
of SPs for a special reason. The three WGs were established on
the «understanding» that they would have not constituted a
precedent, as they investigated situations presented as unique
by the sponsors of the bodies in question?3.

However, as noticed?*, while the South African and Arab cases
were sui generis, concerning, respectively, the institutionali-
zation of racism at every level of the society and a particular
situation brought about by the six days war of 1967, the Chilean
case was deeply different. It concerned neither racial discrimina-
tion nor colonialism, the main issues dealt with by UN human
rights organs in the period 1967-197725. As Zuijdwijk noticed,
the case in question related to a situation that « ... [was] not
considered in and of itself a violation of human rights. Condemning
a government merely for acquiring power thorough a military
Coup would not be acceptable at the UN. [The inquiry in Chile]
was therefore primarily brought about by humanitarian con-
cern»26,

There were several reasons why the Chilean case had such a
relevance: the Country had a long democratic tradition, the coup
was particularly bloody, the overthrown government was a
member of the non-aligned Movement and of the Socialist In-
ternational, and the US involvement in the events of August-Sep-
tember 1973 were fully documented?’.

Therefore, the Chilean case was to be a crucial precedent for
the use of Resolution 1235 potentially in any situation, «pro-
vided that the political will could be mustered»28.

2,
2.

)

CHR Resolution 8 (XXXI), 1975.

ALSTON, supra note 2, at 158.

Ibidem. See also Zuubwik, supra note 10, at 304.
Supra note 24.

Ibidem.

Ibidem.

Ibidem.

29 Nowak, M., «The Promotion and Protection of Human Rights by UN»,
SIM Newsletter, 2/1988, at 15-17; BossuyT, M., supra note 1.

30 CHR Resolution 11 (XXXV).

31 CHR Resolution 15 (XXXV). For further details see RANDALL, F., «The
United Nations Commission on Human Rights: the Equatorial Guinea Case»,
in Human Rights Quarterly, vol. 3, 1981, at 34-47.
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Thus, the case heralded a new phase of the Commission’s
activity, during which time the procedure under Resolution
1235 was to be employed more effectively and lead to the
building up of the current SPs’system.

2. The Setting up of the System of the Special Procedures

The years 1978-1991 marked a new phase of the CHR's practice
culminating in the establishment of several SPs. In this period, the
UN Commission’s human rights protection system was structured
and built up. Its structure was made up of two main components,
Country and Theme SPs2. The main difference between these two
SPs was to be the subject-matter of the human rights activity
entrusted by the CHR. The former were authorized to study human
rights situations occurring within the boundaries of certain states,
while the latter were mandated to examine serious phenomena of
human rights violations occurring on a world-wide scale.

Besides, SPs were to be international experts with a remarkable
reputation in the field of human, and the examination entrusted
to them was to be carried out either by a single individual,
technically called Special Rapporteur (SR), or by a group, the so-
called Working Groups (WGs).

Thus, since 1978 there has been a sort of «creative vein» of the
Commission that, at first, led to the appointment of Country SRs
such as the SR on Chile® and the SR on Equatorial Guinea3'. Then,
in the early 1980s the CHR appointed the SR for El Salvador and
the expert on Bolivia®2. Such appointments were followed by the
establishment of the SR on Afghanistan and the SR on Iran in 1984
and 198533; the SR on Irag, the SR on Kuwait Territories occupied
by Irag?*, the SR on Cuba?> and the expert on Haiti in 19913

32 Respectively CHR Resolution 32 (XXXVIIl) 11 March 1981, and CHR
Resolution 23 (XXXIII) 12 September 1980. See also Bossuyt, Supra note 1,
at 184-185.

33 Respectively: CHR Resolution 1984/55, 15 March 1984; CHR Reso-
lution 1984/54, 14 March 1985. See also BossuyT, supra note 1, at 186-188,
and 185-186.

34 Respectively CHR Resolution 1991/74, and CHR Resolution
1991/67.

35 CHR Resolution 1991/68. For further details see WEeisserooT, D.,
«Country-Related and Thematic Developments at the 1988 Session of the
United Nations Commission on Human Rights», in Human Rights Quar-
terly, vol. 10, 1988, at 550-558.

36 E/CN.4/1991/33.
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However, the most significant development a more extensive
use of Resolution 1235 has produced has been the creation of
Theme SPs. In 1980 the CHR created a Working Group on En-
forced or Involuntary Disappearances (WGD)?” as the UN response
to the phenomenon of Enforced Disappearances in Argentina3®.
Then, in 1981 the Commission appointed a Special Rapporteur
on Extra-Legal Summary and Arbitrary Executions (SRESAEs)3®
and four years later it established the Special Rapporteur on
Torture (SRT)#°. As will be illustrated in Section II, the above
human rights mechanisms played a pivotal role in shaping the
system of UN SPs. This is because of the brave interpretation
they gave of their terms of reference: it allowed them to single
out special work techniques for the implementation of their
respective mandates which were, afterwards, endorsed by the
CHR, and which, at present, are the procedural standards
employed by all the Thematic and Country UN SRs*'. Furthermore,
it is especially noteworthy that such a daring reading of their
respective terms of reference enabled the WGD and the two
SRs to formulate authoritative legal interpretations of those
international human rights rules they were mandated to exa-
mine, and to contribute to the Progressive Development of Inter-
national Law*2.

The establishment of three mentioned thematic SPs was fo-
llowed by the institution of the SR on Religious Intolerance in 1986%,
the SR on Mercenaries in 198844, a SR on the Sale of Children in
1990 and a Working Group on Arbitrary Detention in 199145,

To conclude, at the beginning of the nineties the CHR brought
the consolidation of its human rights protection and monitoring
system to an end.

37 CHR Resolution 20 (XXXVI), 29 February 1980.

38 ALSTON, supra note 2, at 160; RopLey, N., «United Nations Action
Procedures against “Disappearances”, Summary or Arbitrary Executions
and Torture», in Human Rights Quarterly, vol. 8, 1986, at 701-715;
WEeissBroDT, D., «The 1980 United Commission on Human Rights on the
Disappeared», in Human Rights Quarterly, vol. 3, 1980, 19-33, BossuyT,
supra note 1, at 203.

39 CHR Resolution 1982/35, 7 May 1982. See also RobLEeY, supra note 38,
at 715-717; BossuvT, supra note 1, at 205-206; WEisseropT, D., «The Three
“Theme"” Special Rapporteurs of the United Nations Commission on
Human Rights», in American Journal of International Law, vol. 8, 1986,
at 687-693.

40 CHR Resolution 19855/33, 13 March 1985. See also RoDLEY, supra
note 38, at 724-725; BossuyT, supra note 1, at 205-206; WEISSBRODT, su-
pra note 39, at 693-695.
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The system was to undergo further transformations during
the first half of the nineties. It is, then, to an overview of this
period that the analysis undertaken in this paper turns.

3. The Special Sessions of the UN CHR and the 1993
Vienna Conference on Human Rights: Two Crucial Moments
for the Introduction of Innovations in the System
of the Special Procedures

The first half of the 1990s was a very important time for the
strengthening of the system of SPs. It is in this period that there
has been the introduction of several innovative elements in the
system of SPs, which have testified a new trend in human rights
protection under the auspices of the UN.

Some innovations were formally introduced by the CHR during
its first and second special sessions and relate to the mandate of
the Special Rapporteur on the Former Yugoslavia (SRFY)*6.

More specifically, the innovations sanctioned in Resolution S-1/1
adopted during the first special session and appointing the above
SR, were the following:

a) The authorization to monitor human rights within the
boundaries of a Group of states*’” (usually SRs are man-
dated to study the human rights situation of a single Coun-
try);

b) The request to submit «periodic» reports to the CHR every
two or three months (usually Country SRs submit annual
reports)*s;

41 See in this respect the 1995 report of the SR on the Independence
of Lawyers where the expert expressly states that in carrying out his
mandate he would have employed the same working procedures of the
SR on Torture: E/CN.4/1996/37.

42 With this respect it is significant the SR on Torture’s view on Cor-
poral Punishment. See RobLey N., The Treatment of Prisoners in Interna-
tional Law, 1999, at 314.

43 CHR Resolution 1986/20.

44 CHR Resolution 1987/10.

45 Respectively CHR Resolution 1990/68, and CHR Resolution
1991/42.

46 CHR Resolution S-1/1.

47 The states in question were Slovenia, Croatia, Bosnia and Herze-
govina, Serbia and Montenegro.

48 CHR Resolution S-1/1 paragraph 18.
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¢) The authorization to make such reports available to the SC4%;

d) The collaboration between the SRFY and other SPs®°.
That is the WGD, the SRT, the SRESAEs, and the Repre-
sentative of the SG on Internally Displaced People.

A further innovation was introduced during the second
special session of the Commission: it concerned the deployment
of a Human Rights Field Operation in the states set up following
the dissolution of Former Yugoslavia, charged with the task of
assisting the SR in gathering information on the gross violations
occurred in the States in question®'. In addition, the practice of
the SRFY has brought about two other innovations in the UN
fact-finding which were subsequently formally endorsed by the
CHR. That is: the collaboration between the SRFY and external
experts (non UN staff), and the undertaking of visits on the spot
by UN Secretariat staff without the SR himself>2. Although the
analysis of the above innovations, especially the informal ones,
will be carried out in Section Il of this study, it is suffice to notice
that they are symptomatic of an endeavor aimed at making the
implementation of SPs’ mandate more scientific and a true
technical exercise®3. Moreover, it is noteworthy that the formal
innovation concerning the submission of the SRFY periodic re-
ports to the SC constituted a first, albeit small, step towards a
true UN strategy that links human rights and the maintenance
of international peace and security, a strategy foretold in some
very important UN documents such as the Agenda for Peace>*
and the Vienna Declaration on Human Rights adopted by the
Human Rights Conference convened in Vienna in 199355,

Apart from envisaging the mainstreaming of human rights
vis-a-vis international peace and security, the 1993 Vienna
Declaration has heralded two further innovations in the system
of SPs?6.

4
5
5
5,
5.
5
5!
5
5
5
5
6
6

©

Id., paragraph 15.

With this respect see also paragraph 18 of Resolution S-2/1.
CHR Resolution. S-2/1.

KENNY, supra note 12, at 63-73.

Ibidem, at 21.

DPI/1623 (95.115).

A/Conf.157/9.

Ibidem.

CHR Resolution 1998/250.

CHR Resolution 1998/33.

CHR Resolution 1998/72.

CHR Resolution 1993781.

CHR Resolution 2000/10.
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The first relates to Economic Social and Cultural Rights (ESCRs).

By putting special emphasis on the implementation of the
above rights in the name of a true inter-dependence of all
human rights, an inter-dependence neglected during the period
of the cold war because of the different and apparently irre-
concilable conceptions of human rights of the then two world
powers, the Document has stirred the CHR to appoint several
Theme SRs for ESCRs, introducing a new kind of theme SP in its
human rights protection system. They are the SR on Poverty®’,
the SR on Education®8, the SR on Development®?, and the SR on
Toxic Waste®, the SR on the right to food®’, the SR on adequate
housing®?, and the SR on the right to everyone to the enjoyment
of the highest attainable standard of physical and mental health®3.

The second innovation is connected with the effort aimed to
rationalize the activity of the CHR’ SPs.In this respect, the 1993
Vienna Declaration has underlined the importance of a better
coordination among the SPs, and asked the UN SRs and WGs to
meet periodically with the aim of improving the effectiveness of
their human rights activity®4. The implication of such request has
emerged since the second half of the nineties, when SPs started
holding periodic meetings to harmonize the overall functioning
of the SPs system®>.

Finally, it has to be noted that during the nineties the Com-
mission appointed some other theme SRs: the SR on Freedom of
Expression®®, the SR on the Independence of Lawyers®’, the SR
on Racial Discrimination®8, the SR on Migrant Workers®® and the
SR on Violence against Women?°. Yet, from the year 2000
onwards the UN body appointed a SR on the Human Rights and
Fundamental Freedoms of Indigenous People and a Working
Group on Problems of Racial Discrimination Faced by People of
African Descent’’, and the SR on Trafficking of Persons’2.

62 CHR Resolution 2000/9.

63 CHR Resolution 2002/31

64 Supra note 55, Part E, paragraph 95.

65 See the following reports on SPs’ meetings: E/CN.4/1999/3; E/CN.
4/2000/5; E/CN.4/2002/14; E/CN.4/2003/6.

66 The mandate can be found in E/CN.4/1994/33.

67 CHR Resolution 1994/41.

68 CHR Resolution 1994/64.

69 CHR Resolution 1999/44.

70 CHR Resolution 1994/45.

71 Respectively, CHR Resolution 2001/57, CHR Resolution 2002/68.

72 CHR Resolution 2004/11.

N > S 06 & N
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On the other hand, during the years in question, the number
of the Country SRs also increased following the establishment of
six new SRs: the SRFY in 199273, the SR on Rwanda and the SR
on Sudan in 199474, the SR on Myanmar’®, the SR on Burundi
and the SR on former Zaire in 199576, During the early 2000 the
Commissions also appointed the SR on Belarus’’, the SR on
Chad’® and the SR on the Democratic Republic of Korea’®.

4. Concluding Remarks

On the eve of the 21t Century, the UN CHR finalized the
setting up of its own system of human rights protection. The ins-
titutional, political and legal process that resulted in the esta-

73 See supra note 46.

74 Respectively, CHR Resolution S-3/1, and CHR Resolution 1994/79.
75 CHR Resolution 1992/58.

6 Respectively CHR Resolution 1995/90 and CHR Resolution 1995/69.
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blishment and consolidation of the system of SPs has not
always been straightforward. During the seventies it has been
hindered by the CHR member States, which were against the
development of extra-conventional mechanisms that would
have addressed human rights situations; it has then gained
unpredictable momentum with the creation of Theme SPs at
the beginning of the eighties, and induced innovative hints
during the nineties.

These are, in sum, the main features of the historical and
institutional framework of the establishment of the system of
the SPs as sketched out in the previous paragraphs. Such an
exercise opens the door to the conceptualization of the Proce-
dures, the main endeavor of this study.

77 CHR Resolution 2003/77.
78 CHR Resolution 2004/5.
79 CHR Resolution 2004/13.
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Section |

As mentioned in the introduction, this section will try to
answer the question of whether there are some constitutive
elements of SPs. In order to carry out this exercise, the UN
CHR’s Resolutions establishing the mechanisms will come
under examination. The challenge is to work out a conceptual
definition of the Commission’s Procedures deducing their
«constituent elements» from the UN documents in question.
Only the status of SPs will be analyzed by relying on documents
other than the CHR’s Resolution, because, they, usually, do not
define it.

It is then to the first constitutive element of the Procedures
as enshrined in the UN Resolutions, namely the individual re-
quirements for the appointment, that this section now turns.

1. The «Individual Requirements» for the Appointment
of Special Procedures

The CHR's Resolutions establishing Theme and Country SPs
contain the first constituent requisite for the appointment of a
SR or the members of a WG, namely, the relevant individual
qualifications necessary for such a designation.

Usually, these Resolutions require the appointment of indi-
viduals of «recognized international standing», «expert[s] in human
rights»&9, or persons of «international reputation»8'. The most
specific requirement ever applied to a SR was formulated in the
Commission’s Resolution appointing the SR on Irag. More spe-
cifically, the document states that the SR should have been «an
individual of recognized international standing in the field of
human rights»82.

80 See the mandates of the SR on Mercenaries and the SR on Afgha-
nistan. Respectively: CHR Resolution 1987/16, CHR Resolution 1994/55.

81 See the CHR's Resolution appointing the SR on the Sale of Children:
Resolution 1990/68.

82 CHR Resolution 1991/74.

83 CHR Resolution 1994/45 paragraph 8.

84 CHR Resolution 1998/72, paragraph 10 (b).

85 See the CHR's Resolutions establishing the SR on the Former Yu-
goslavia and the Independent Expert on Haiti. Respectively: Resolution S-1/1,
Resolution 1995/70.
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Some Resolutions designing Theme SRs further specify the
skills the experts are expected to have. Thus, for instance, the
SR on the Violence against Women should have been «an in-
dividual of international standing» with specific experience in
addressing women'’s rights®3. The expert on Development was
required to have a «high competence in the field of the right to
development»84.

Sometimes, Resolutions establishing a Special Procedure did
not mention any individual requirement for the appointment®>.
However, as testified by the CHR’ s practice from the second
half of the eighties onwards, even in the absence of a formula
defining the individual skills required for the appointment, the
selection process of SRs and WGs usually, privileges individuals
with a «legal background». They are usually lawyers by pro-
fession or professors of International Human Rights Law or Public
International Law. Remarkably, some of them have worked for
international NGOs. Thus, Sir Nigel Rodley, former SR on Tor-
ture, was formerly Amnesty International’s legal advisor®®, and
at present teaches Public International Law at the University of
Essex (UK); Mr Bacre Ndiaye, former SR on Extra-Legal Summary
and Arbitrary Executions®’, was Vice-Chair of Amnesty Inter-
national’s Executive Committee. Others were and are members
of local NGOs: Mr Diego Garcia-Sayan, former member of the
Working Group on Disappearances (WGD), was the head of the
Andean Commission of Jurists®8; Professor Manfred Nowak, a
former member of the above Working Group and current SR on
Torture, is the head of an Austrian human rights NGO called the
Ludwig Bolzman Institute, and teaches Public International Law
at the University of Vienna; Mr. Roberto Garreton, former SR on
Congo, was the national Legal Director of the Vicariate of So-
lidarity of the Archdiocese of Santiago, one of Chile’s major
human rights NGO®2. The sole SR who was a diplomat, namely,

86 See in this respect Leary V., «A New Role of Non Governmental
Organizations in Human Rights. A Case Study on Non-Governmental
Participation in the Development of International Norms on Torture», in
Cassest (ed.), UN Law/Fundamental Rights, 1979, at 202. Also, it is worth
stressing that Sir Rodley is, at present, a member of the Human Rights
Committee.

87 CHR Resolution 1982/35.

88 Jernow A., «Ad Hoc Extra-Conventional Means for Human Rights
Monitoring», in New York Journal of International Law and Politics, vol. 28,
1996, at 97.

89 |bidem.
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the SR on the Arab Territories Occupied by Israel, was dismissed
in Fall 2000,

Besides, CHR's Resolutions establish an important principle
that informs the way SRs and WGs' tasks are to be carried out.
It relates to the performance itself of the experts and appears to
respond to a sort of «professionalism imperative». In particular
the experts are requested to implement their mandate with
«discretion», «objectivity», «independence», to serve in their
«individual capacity», and to act in an effective and expeditious
manner?'. It is submitted that the introduction of an NGO compo-
nent in the system of SPs has to be welcomed as it may drama-
tically contribute to the fulfillment of the above principle and con-
sequently reduce the negative effects of the political character
of their appointment. As affirmed in the Resolutions creating SPs,
the selection of the individuals to be appointed as UN experts is
carried out by the Chairman of the Commission after having
consulted the regional groups of the UN body. If the Procedure to
be created is a Working Group, the principle informing the above
selection is one of «equitable geographic distribution»2.

Such a scheme of designation has been subjected to severe
criticism. In the view of some scholars its «quintessentially political
nature»?3 does not always ensure «the impartiality and inde-
pendence that might be achieved by an individual appointed by
the Secretary General»®*. Also it is significant that in certain cases
the target Country has been involved in the selection process
itself>, and that there have been appointments as SRs of
individuals from the same region of the Country being investi-
gated?®. Yet, some scholars highlighted that the selection
process leading more often than not to the appointment of
diplomats has neglected expertise and competence in the field

9 He is the Italian Mr. Giacomelli. Apparently, the reasons of his
dismissal were due to contrasts between him and the Italian Government.

91 See the Resolutions appointing the Working Group on Disappea-
rances, the SR on Extra-Legal Summary and Arbitrary Executions, the SR
on Torture, the Working Group on Arbitrary Detention. Respectively:
Resolution 20 (XXVI), Resolution 1982/35, Resolution 1985/33, Reso-
lution 1991/42.

92 See the Resolutions appointing the Working Group on Disappea-
rances and the Working Group on Arbitrary Detention, supra note 12.

93 ALsTON P., The Commission on Human Rights, 1992, at 165.

94 RopLey N., «United Nations Action Procedures against “Disappea-
rances”, Summary or Arbitrary Executions and Torture», in Human Rights
Quarterly, vol. 8, 1986, at 702. There are two experts appointed by the
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of human rights, the main requisites for the establishment of a
Special Procedure. Hence, the appointment of current or former
NGOs members is symptomatic of a new trend in the desig-
nation of the CHR's experts which may contribute to preserve
UN SRs and WGs' independence and impartiality in two ways.
First, by enabling them to implement their mandates both as
«outside experts»®’ closely aligned with the NGOs activists and
as UN officials. Second, by making the UN monitoring more public
than when it was carried out by career diplomats, and most
importantly, by turning it into a true legal and technical work
through the introduction of new work methods borrowed from
NGOS themselves, such as the technique of case by case reporting.

Finally, it is noteworthy that in the UN practice there is no-
thing to prevent an individual from being appointed at the same
time as a Country SR and a Theme expert?.

2. The Status of Special Procedures

The second constituent element of SPs concerns their rank
within the UN legal system. Usually, Resolutions appointing a SR
or a Working Group do not define the status of the experts
designated. Arguably, the UN would have never tackled such an
issue if the case of the SR on the Independence of Judges and
Lawyers (SRIJL) had not occurred. Indeed this case would have
clarified the matter and highlighted the tremendous implica-
tions of the status of SRs on the independence and integrity of
the system of SPs.

Remarkably, the case was so serious as to require an Advisory
Opinion of the International Court of Justice (ICJ)*° in which the

SG. They are the Independent Expert on Haiti and the Independent
Expert on Somalia. Respectively CHR Resolution 1995/70, and CHR Reso-
lution 1993/86.

9 See in this respect lan Guest's view on the appointment of Lord
Colville as SR on Guatemala in Behind the Disappearances: Argentina’s
Dirty War against Human Rights and United Nations, 1990.

9% ALSTON, supra note 14, at 166.

97 JERNOW, supra note 9.

9% |t is the case of Mr. Garreton who has been a member of the Wor-
king Group on Arbitrary Detention and the former SR on Congo.

99 Difference Relating to Immunity from Legal Process of a Special
Rapporteur of the Commission on Human Rights, 29 April 1999, General
List: No. 100.
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World Court came to grips with the sensitive issue of the in-
ternational status of the CHR's SPs and its legal consequences.

The basic tool the Court availed itself of to deal with the
issue at stake has been the 1946 Convention on the Immunities
and Privileges of the UN (thereafter the 1946 Convention),
which provides for immunities and privileges for UN officials,
that is to say, individuals employed by the UN accordingly to
certain terms and conditions'. In this respect it has to be
noted that SRs and members of WGs are not UN officials in the
above sense. Rather, they are individuals who already have their
own occupation and who have accepted the appointment as
experts of the Commission by virtue of a strong commitment to
the cause of human rights, and because of the prestige of the
appointment itself. However, such a different position of SRs in
respect to other UN officials did not prevent the Court from holding
that the status of SPs is defined and regulated by the provision
of a specific section of the 1946 Convention.

Before turning to the Court’s Opinion, this section will pro-
vide a brief account of the facts from which the case arose.

2.1. THE FACTS

In November 1995 the CHR's SRIJL, the Malaysian jurist
Dato’param Cumaraswamy'®', was interviewed by International
Commercial Litigation, a magazine published in the UK but cir-
culated also in Malaysia. In the interview the expert commented
on certain litigations carried out in Malaysian courts'%2, As a
result the article «Malaysian Justice on Trial» was published. Follo-
wing this publication, two Malaysian commercial companies
filed a suit against the SRIJL in Malaysian courts, claiming that
Mr. Cumaraswamy used defamatory language in the November
1995 interview and sought damages amounting to approximately
to $ 12 million?%3.

100 See Article V of the Convention.

101 The SR was appointed by CHR Resolution 1994/41 of 21 April,
1994, endorsed by ECOSOC in decision 1994/251 of 22 July, 1994. The
expert was entrusted with the tasks of inquiring into substantial allegations
concerning threats to the independence of the judiciary, lawyers and
court officials; identifying and recording attacks against judges, lawyers
and court officials; and reporting to the Commission.

102 More specifically, he is quoted as having said «complaints are rife
that certain highly placed personalities in business and corporate sectors
are able to manipulate the Malaysian System of Justice»: Supra note 20,
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On 16 January 1997 the UN Legal Counsel, acting on behalf
of the Secretary General (SG), sent a note verbale to the Per-
manent Representative of Malaysia to the UN. In this document
the Counsel stated that the article «Malaysian Justice on Trial»
clearly referred to Mr. Cumaraswamy in his official capacity as
the UN CHR’s SRIJL. Consequently, it requested the Country
«... to promptly advise the Malaysian courts of the SR’s
immunity from legal process»'% with respect to the suit at
stake. On 7 March 1997 the SG issued a further note verbale
re-stating that the observations made by the SR, and on which
the lawsuit was based, were spoken by the expert in the course
of his mission, and that therefore, Mr. Cumaraswamy was
«immune from legal process with respect thereto»103,
However, on 12 March 1997 the Malaysian Minister of Foreign
Affairs filed a certificate with the trial court concerned, the
Court of Kuala Lumpur, without referring, in any way, to the
SG's note verbal. Moreover, the certificate invited the Court to
determine at its own discretion whether immunity applied, and
stated that this was the case «only in respect of words spoken or
written and acts done by [the SR] in the course of the
performance of his mission»1.

Thus, on 18 June 1997 the competent Judge of the Court of
Kuala Lumpur concluded that she was unable to hold that Mr.
Cumaraswamy was completely protected by the claimed im-
munity, as the SG note verbale was merely «an opinion with scant
probative value and no binding force upon the court»'%7.

Moreover, on 10 July 1997 and 23 October 1997 two further
lawsuits were filed against the SR8, Such legal actions were
followed by two other SG's notes verbales re-stating the SR's immu-
nity from legal process»'%°.

On 7 November 1997 the SG informed the Malaysian Prime
Minister that a difference between his government and the UN

paragraphs 12-14. See also the SR’s reports E/CN.4/1995/39, E/CN.4/
1996/37, E/CN.4/1997/32, E/CN.4/1998/39.

103 Supra note 20, at 5, paragraph 5.

104 |bidem, at 6, paragraph 6.

105 |bidem.

106 Supra note 20, at 6, paragraph 7.
07 1CJ Press Release 99/16 bis at 3.
8 |bidem, at 4.

109 The first was issued on 11 July, 1997, and the second on 27
October, 1997, supra note 20, at 7, paragraphs 11-12.

1

=)



The UN Special Procedures in the field of human rights. Institutional history, practice and conceptual framework

141

existed''®. Nonetheless, on 19 February 1998 the Federal Court of
Malaysia denied Mr. Cumaraswamy application for leave to appeal
on the ground that he was neither a sovereign nor a full-fledged
diplomat but only an «unpaid, part-time provider of information»'".

Following the failure of the SG" Special Envoy's official mission''2
to Kuala Lumpur (26-27 February 1998), during which he endea-
vored to reach a settlement of the matter, the case was referred
to the ECOSOC with the view to request an Advisory Opinion of
the ICJV13.

The request was expressly made on the basis of Article 30 of
the 1946 Convention''*. Malaysia did not oppose the request''>.
It, indeed, recognized the UN’s right to refer matters to its organs
in order to obtain an Advisory Opinion from the ICJ as provided
by the above Article'"®.

The Article sanctions the Court’s advisory function provided
that a difference between the UN and one of its members arises.
It reads as follows:

all differences arising out of the interpretation or application of the
present Convention shall be referred to the International Court of Justice,
unless in any case it is agreed by the parties to have recourse to another
mode of settlement. If a difference arises between the United Nations on
the one hand and a Member on the other hand, a request shall be made
for an advisory opinion on any legal question involved in accordance with
Article 96 of the Charter and Article 65 of the Statute of the Court. The
opinion given by the Court shall be accepted as decisive by the parties'"”.

As observed by the Court, the expressis verbis mention of
Article 30 in ECOSOC's decision''8, conferred to the Advisory
Opinion, which by definition has a non-mandatory character,
obligatory effects''®. Therefore, the ruling of the Court would
have been accepted as binding by the parties'?°.

The ECOSOC requested the Advisory Opinion on 5 August
1998121,

More specifically the Court was requested to rule on the
legal question of the applicability of Article VI Section 22 of the

10 |pidem, paragraph 13.
1 bidem.
112 He was Mr. Forter from Canada.
113 Supra note 20, at 7, paragraph 7.
114 |bidem, at 10, paragraph 20.
115 For further details see supra note 20, at 8, paragraph 15.
116 bidem.
7 Supra note 20, at 12, paragraph 24.
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1946 Convention in the case of Mr. Cumaraswamy as the
CHR’s SRIJLs.

The Opinion was given on 29 April 1999.

2.2. THE ADVISORY OPINION ON «DIFFERENCE RELATING TO IMMUNITY
FROM LEGAL PROCESS OF A SPECIAL RAPPORTEUR OF THE COMMISSION
ON HUMAN RIGHTS»

For analytical purposes the reasoning of the Court will be
split up into three parties which deal respectively with the
following legal questions: the applicability of Article VI Section
22 of the 1946 Convention to the SRIJL; the applicability of the
Article VI Section 22 of the 1946 Convention in the specific
circumstances of the case; the legal obligations of Malaysia'22,

In dealing with the legal question of the applicability of
Article VI Section 22 of the 1946 Convention in the case of Mr.
Cumaraswamy, the Court, firstly, analyzed the «threshold question
of whether Mr. Cumaraswamy was and is an expert on mission»'23
in the sense of the above Article.

The Article reads as follows:

(a) Experts (other than officials coming within the scope of Article
V) performing missions for the United Nations shall be accorded such
privileges and immunities as are necessary for the independent
exercise of their functions during the period of their missions, inclu-
ding time spent on journeys in connection with their missions. In parti-
cular they shall be accorded:

(b) in respect of words spoken or written and acts done by them
in the course of the performance of their mission, immunity from
legal process of every kind. This immunity from legal process shall
continue to be accorded notwithstanding that the persons concerned
are no longer employed on missions for the United Nations.

In order to answer the «threshold question», the Court re-
called its Advisory Opinion of 14 December 1998, in which it dealt

118 |bidem, paragraph 25.

19 Interpretation of Peace Treaties with Bulgaria, Hungary, Romania,
First Phase, Advisory Opinion, 1CJ Reports, (1950), at 71.

120 |bjdem.

121 Decision 1998/297.

122 1t is the same analytical pattern followed by the Court itself. Supra
note 20, at 15-20.

123 Supra note 20, at 26, paragraph 39.
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with the issue of the applicability of Article VI in respect to a SR
of the then Sub-Commission on the Prevention of Discrimina-
tion and Protection of Minorities (it was the more notorious
Mazilu case)'?4. More specifically in this Opinion the Court ana-
lyzed the application of Section 22 ratione personae, ratione
temporis, rationi loci'?>.

It, thus, held that «the purpose of Section 22 is... evident,
namely, to enable the UN to entrust missions to persons who do
not have the status of an official of the Organization, and to
guarantee them such privileges and immunities as are necessary
for the independent exercise of their function»'26,

Importantly, the Court stressed that «the essence of the
matter lied not in the administrative position of [SRs] but in the
nature of their missions» 127,

In the light of this argument the Court concluded that a SR
of the Sub-Commission on the Prevention of Discrimination and
Protection of Minorities, who is entrusted with a research mission,
must be regarded as an expert on mission within the meaning
of the Article VI.

The above conclusion applies a fortiori to a SR appointed by
the CHR, of which the Sub-Commission is a subsidiary body'28.
More specifically, in the view of the Court, what is truly decisive
to conclude that Article VI Section 22 applies to the CHR’s SRs is
the fact that the experts in question are mandated to carry out
not only research missions, but also visits on the spot. Stated
differently, the CHR's SRs enjoy the immunities and privileges
provided for in Article VI Section 22 as they are entrusted with
in situ visits. As in the case of a SR of the UN Sub-Commission,
the application of the Article to SPs is aimed at guaranteeing
the independent exercise of their functions. Therefore, the Court
concluded that Mr. Cumaraswamy «must be regarded as an
expert on mission within the meaning of Article VI Section 22,

124 1CJ Reports (1989), at 194, paragraph 47.
125 |bidem.
126 |bidem.
127 |bidem.
128 Supra note 20, at 17, paragraph 43.
29 |t is the date of the appointment of the SR.
130 Supra note 20, at 17, paragraph 45. The Conclusion was adopted
by 14 votes to one. See supra note 20, at 21, paragraph 67.
131 Ibidem, at 17, paragraph 46.
132 Supra note 20, at 18, paragraph 47.
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as from April 21 199429, that by virtue of this capacity the
provisions of the Section were applicable to him at the time of
the [interview with International Commercial Litigation], and
they continue to be applicablex»'3°.

Furthermore, the Court noticed that Malaysia acknowledged
since the very moment of Mr. Cumaraswamy'’s appointment as
a SR of the Commission that he had to be considered an expert
on mission, and that as such he enjoyed the privileges and
immunities provided by the 1946 Convention in his relations with
the states parties «including those of which they are nationals
or on the territory of which they reside»'3'.

The Court, then, turned to the second issue at stake, namely
the applicability of Article VI Section 22 of the 1946 Convention
in the specific circumstances of the case. More specifically, the
Court dealt with the question of whether the words spoken by
the SRIJL during the interview published in the 1995 November
issue of International Litigation were used in the course of
performing his mission as SR of the UN CHR, and whether he
was, therefore, immune from legal process in respect to these
words'32. In this regard the Court conclusively held that
Mr. Cumaraswamy, in speaking the words quoted in the in-
terview in question, did act in the course of the performance of
his tasks as UN SR'33. Consequently, Article VI Section22 (b)
applied to him and afforded him immunity from legal process of
any kind'4. The Court came to these conclusions observing,
first, that in the article itself Mr. Cumaraswamy was specifically
mentioned as the CHR’s SRIL'™>, and remarking that «it has
become standard practice of SRs to have contacts with the
media» 136,

With regard to the Malaysian obligations, the Court pointed
out that such a question arose because of the government’ s
failure to promptly inform the competent Malaysian judicial

133 |bidem, at 9, paragraph 56.

134 The Conclusion was adopted by 14 votes against one. Supra note 20,
at 21-22, paragraph 67.

135 The Court also refers to the former High Commissioner for Hu-
man Rights’ letter dated 20 October 1998 in which Mrs. Robinson main-
tained that «it is more common than not for Special Rapporteurs to speak
to the press about matters pertaining to their investigations, thereby
keeping the general public informed of their work». Supra note 20, at 19,
paragraph 53.

136 |bidem.
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authorities of the findings of the SG that Mr Cumaraswamy spoke
during the fulfillment of his mission as a UN SR and that was,
therefore, entitled to immunity form legal process'3’. The Court
concluded, then, that «Malaysia [had] the obligation [under Article
105 of the UN Charter and Article 30 of the 1946 UN Convention]
to inform the Malaysian Courts of the position taken by the SG'38».

This further implied that the Malaysian courts had the legal
obligation to deal with the question of immunity from legal
process as a preliminary issue to be expeditiously decided in
limite litis'3°. Furthermore, the SR should not have been liable
for any costs imposed upon him by Malaysian Courts, in parti-
cular taxed costs'0.

Malaysia fulfilled its legal obligation in June 20014,

2.3. CONCLUSIONS

The Court Advisory Opinion provides decisive elements to
define the international status of SPs.

Indeed, it contains a detailed and comprehensive legal
analysis of the status of SRs, its legal implication, and the obli-
gations upon UN member states flowing from it.

Thus, as it appears from the reasoning and conclusions of
the Court SRs, and consequently, members of WGs must be
considered as Experts on mission for the UN for they have been
entrusted by the Commission with in situ visits. By virtue of such
a status they enjoy the immunities and privileges contained in
Article VI section 22 of the 1946 Convention. Such immunities
and privileges are provided for guaranteeing the independent
fulfillment of their functions.

Finally, UN member states, who from the very moment of the
appointment of SRs and members of WGs acknowledge their
status of Experts on Mission, are under an obligation to accord
them the above immunities and privileges regardless of the fact
that the international experts are nationals or residents on their
territory.

137 Ibidem, at paragraph 59.

138 |bidem, at 13, paragraph 67.

139 |bidem, at 14, paragraph 67.

140 |bidem. Such a conclusion was adopted unanimously.

141 See the 2002 Report of the SR E/CN.4/2002/72, paragraph 122.
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3. The Mandate

The third integral element of SPs is their mandate, namely, the
legal formulation of both the tasks the Procedures are charged
with and the authorization to carry them out. Such a formulation
is enshrined in the CHR’ s Resolutions establishing SPs.

In this respect it is important to note that the Commission’s
competence is not confined to the determination of SP's terms
of reference. In fact, the UN body may decide to enlarge the
mandate, to change its nature, or to put an end to it'2. Usually,
such decisions reflect the evolution of the human rights si-
tuations the experts are dealing with. Thus, the enlargement of
the mandate, entailing for instance a more comprehensive and
broader monitoring activity, will correspond to a worsening of
the situation or to the acknowledgement that the situation calls
for further action.

Yet, a change in terms of requiring, for instance, the expert
to provide states with technical assistance or advisory service will
indicate that the Countries have been improving their human rights
performance, that the Commission welcomes such development
and changes its attitude from conflictive into cooperative.

Finally, the CHR may put and end to SPs when it recognizes
that a given phenomenon of human rights violations or a cer-
tain Country situation does not require any further monitoring
activity. However, the end of a Procedure is not necessarily sanc-
tioned in a CHR's decision'43.

In order to accomplish a comprehensive examination of SPs’
terms of reference the following two paragraphs turn to two
separate analyses of the subject-matter of Country and Theme
mandates. In particular, following a chronological criteria the
section will start examining the mandate of Country SRs as they
were the first Procedure created by the Commission. This section
will first focus on the subject matter of the mandates and then
on the functions to be carried out by the experts, both Country
and Theme.

142 BossuyT M., «The Development of Special Procedures of the
United Nations Commission on Human Rights», in Human Rights Law Jour-
nal, vol. 6, at 204.

143 |bidem, at 205.
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3.1. THE SUBJECT MATTER OF COUNTRY MANDATES

The CHR'’s Resolutions appointing Country procedures show
two significant characteristics: they synthesize the several
political views of the Commission’s member states in respect to
a given human rights situation, and more importantly, are
fashioned upon the situation under scrutiny.

It follows, then, that the CHR determines the ratione materiae
of Country mandates according to the circumstances which occurred
or are coming about within the boundaries of the target state.
The UN body’s practice allows the identification of four «catego-
ries» of situations within the context of which the human rights
violations the experts are mandated to monitor occur.

They are:

a) illegal occupation. That is, situations amounting to a breach
of Article 2.4 of the UN Charter;

b) internal armed conflicts;

) «situation of transition», including post-conflict situations;

d) «Normal situations», that is, situations in which the root
causes of gross human rights violations are to be ascribed to
factors which are intrinsic in the policy and culture of a state.

In respect to the situations under item a, SRs are usually re-
quested to investigate allegations made against the party that
carried out the occupation. At present there is one Rapporteur
that investigates a situations under item a: the SR on the Occu-
pied Arab Territories who is mandated to investigate Israel’s
breaches of human rights and humanitarian law in the Arab terri-
tories occupied in 196844,

144 CHR Resolution 1993/2 A paragraph 3 (a).

145 See for instance the report sof the SR on Sudan, E/CN.4/2004/3
and E/CN.4/2005/6.

146 CHR Resolution 1994/87.

147 CHR Resolution 1994/79.

148 CHR Resolution 1995/90.

149 CHR Resolution 1994/55.

150 CHR Resolution 2004/85.

151 See CHR Resolution 1992/58 and E/CN.4/2000/38.

152 CHR resolution 2003/77.

153 CHR Resolution 2004/13.

154 See for instance the following reports of the SR on Sudan, the SR
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When Country Rapporteurs are mandated to deal with
human rights situations classifiable under items b, ¢, d, the
subject matter of their monitoring activity is quite broad and
covers the overall human rights situation in the countries in
question. This implies that no specific rights are given priority:
the monitoring activity includes civil and political rights, eco-
nomic social and cultural rights, women’s rights. SRs that monitor
situations under item b are requested also to deal with breaches
of humanitarian Law'4°.

SRs dealing with situations under item b are the expert on
the Former Zaire'¢, and the SR on Sudan'¥’. On the other
hand, the expert on Burundi'#® and the SR on Afghanistan'#®
deal with situations classifiable under item ¢, while the SR on
Chad'®, the SR on Myanmar'>' the SR on Belarus'>?, and the SR
on the Democratic Republic of Korea'3 focus on situations
under item d.

In addition, Country mandates do not contain an express
ratione temporis regarding possible considerations of past
events. Generally, Country SRs do refer and go back to past
events in order to provide the CHR with a better understanding
of the situation they have to examine. They deal with them in
the introductory sections of their reports in which they sketch
out the political, economic and historical background of the
target Country'A. As far as the monitoring activity is concerned,
the experts focus on the most recent events which sparked off
the perpetration of grave human rights violations'>*, and which
usually go back to no more than one year prior to their
appointment’®. The sole exception is the SR on Arab territo-
ries’s’.

on Afghanistan, the SR on former Zaire, and the SR on Burundi: E/CN.
4/2001/48, E/CN/4/2001/43, E/CN.4/2001/41, E/CN.4/2001/44.

155 Significantly, the SR on Rwanda was also mandated to investigate
the «root causes and responsibilities for the recent atrocities [occurred in
the African state]». See CHR Resolution S-3/3.

156 See for instance the mandate of the SR on the former Yugoslavia,
CHR Resolution S-1/1, and the mandates of the SR on Rwanda, the SR on
Burundi, supra notes 76 and 69.

157 The Procedure was created in 1972 as a Working Group. In 1993
the CHR transformed it into a SR. However such changed did not affect
the mandate of the procedure which is still monitoring a situation going
back to 1968.
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3.2. THE SUBJECT MATTER OF THEME MIANDATES

As seen'®8, the subject matter of Theme mandates are pheno-
mena which entail systematic violations of certain fundamental
rights, i.e., the practice of enforced or involuntary disappearan-
ces'?, extra-legal summary and arbitrary executions'®0, tor-
ture'®?, threats to the independence of the judiciary'®?, racial
discrimination and related intolerance'®3, the use of mercenaries'®,
religious intolerance'®®, the situation of migrant workers'®®,
arbitrary detention'®’, violence against women'®8, sale and pros-
titution of children'®?, extreme poverty'’?, the situation of Indi-
genous People'’, and the Protection of People of African
descent'”?, the trafficking of persons'’3.

Furthermore, since the second half of the nineties the CHR
started to appoint SRs on Economic Social and Cultural rights
(ESCR). The challenge is to pave the way to the monitoring of
states’ implementation of these rights. The rights that are
subject of the Commission’ activity are the following: the right
to education'4, the right to food'’5, the right to adequate
housing and the right to the highest attainable standard of
physical and mental health'7¢.

___Generally, Thematic Rapporteurs carry out their monitoring
activity focusing on four specific aspects of the phenomena:

a) the causes and factors which determine the dynamic of
the phenomena;

158 See paragraph 2 of the introductory section of this study.

159 Supra note 12.

160 |bidem.

161 |bidem.

162 Supra note 22.

163 CHR Resolution 1993/20.

164 CHR Resolution 1987/16.

165 CHR Resolution 1986/20.

166 CHR Resolution 1994/42.

167 CHR Resolution 1991/42.

168 CHR Resolution 1993/18.

169 CHR Resolution 1990/68.

170 CHR Resolution 1998/25.

171 CHR Resolution 2001/57.

172 CHR Resolution 2002/68.

173 CHR Resolution 2004/10.

174 CHR Resolution 1998/33.

175 CHR Resolution 2000/10.

176 Respectively: CHR Resolution 2000/9 and CHR Resolution 2002/31.
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b) the overall Country situations in which the phenomena
occur;

c) the legal analysis of the breaches of International Human
Rights Law occurring within the context of the phenomena;

d) Individual cases.

The ratione temporis of thematic mandates is not mentioned in
the CHR’s Resolutions: they simply require the examination of a
given phenomenon'”’. As suggested by the thematic reports, SRs
and WGs usually tackle events contemporary to their appoint-
ment'78, Only the Working Group on Disappearances (WGD) has
considered cases dating back to the 1970s and the early 1980s'7°.

However, this is not to say that thematic SRs are prevented
from considering older cases and events relating to the pheno-
mena they have to study.

3.3. THE TAskS oF COUNTRY AND THEME SPECIAL PROCEDURES

The main components of Country and Theme mandates are
the fact-finding task and the reporting function, that also in-
cludes the formulation of recommendations on how to improve
Country situations.

As far as the former is concerned it has to be noticed that the
CHR has formulated it with different wording and terminology.
Thus, Country and Theme Rapporteurs have been authorized
«to examine»'8, «to investigate»'8!, «to monitor»'8, «to stu-

177 See the Resolutions mentioned supra notes 80-97.

178 See the reports of the Working Group on Arbitrary Detention, the
SR on the Sale of Children, the Working Group on Disappearances, the SR
on Summary and Arbitrary Executions, the SR on Torture, the SR on Edu-
cation, and the SR on Migrant Workers: E/CN.4/2001/14, E/CN.4/2001/78,
E/CN.4/2001/68, E/CN.4/2001/9, E/CN.4/2001/66, E/CN.4.2001/52,
E/CN.4/2001/83.

179 See E/CN 4/1998/43. The cases regarded Disappearances in Chile
and Argentina.

180 See the mandate of the SR on Myanmar, supra note 72. See also
the terms of reference of the Working Group on Disappearances, the SR
on Extra-legal Summary and Arbitrary Executions, the SR on Torture, su-
pra note 12.

181 See the mandates of the SR on Arab Territories and the SR on
Sudan, respectively, supra note 65 and 68. See also the mandate of the
Working Group on Arbitrary Detention, supra note 12.

182 See the mandate of the SR on Toxic Waste, CHR Resolution
1995/81.
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dy»'83, or «to evaluate»'® human rights county situations and
phenomena; others «to gather information»'8> or «to draw up
reports» '8¢ on them; others «to focus»'8” or «to report» on the
status of a particular right'88. Despite the different terminology
such tasks have been primarily meant as fact-finding functions.
That is, gathering information relating to particularly worrying
human rights Country situations or phenomena in order to
identify the alleged breaches of international human rights law
norms, and analyze them.

The fact-finding function has been carried out through a
basic sub-task: the traditional UN method of receipt of infor-
mation on human rights violations occurring in a given Country
or a human rights phenomenon. The information is submitted
by a wide range of sources'®. In fact, SPs receive information
by anyone, notwithstanding, CHR’s Resolutions, sometimes,
restrict potential providers of information'?. The range of sour-
ces is, thus, quite wide and includes individuals and groups (the
victim/s, the family/ies of the victim/s, eyewitnesses, lawyers),
Organizations (International and local NGOs, local human rights
associations, 1GOs), Governments.

Usually the information on human rights violations is sent to
the UN Secretariat which then forwards it to the office of the SR
responsible. The latter will analyze it and send it to the go-
vernment concerned for clarification. The government will
submit further information that the expert will examine in light
of both the complaints sent by the primary source and the
international human rights standards. The results of the analysis
of the information (both governmental and non-governmental)
received by the SRs are summarized in a report which is submitted
to the Commission at its annual session.

The reporting function is the second task provided for in the
Resolutions appointing theme procedures: it gives sense and

183 See the Resolutions appointing the SR on Mercenaries, supra note 85,
and the Independent Expert on Development, supra note 5.

184 See the mandate of the SR on Poverty, supra note 91.

85 See the mandate of the SR on Freedom of Expression, CHR
Resolution 1995/40, and the Resolution appointing the SR on former Zaire,
supra note 67, paragraph 8.

186 Supra note 69.

87 See the mandate of the Independent Expert on Development,
supra note 5.
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meaning to the fact-finding activity of Country and Theme
Rapporteurs.

Country reports focus on an introductory description of the
social, the economical and historical situation of the Country
under scrutiny, the analysis of the human rights situation, and
the identification of breaches of human rights norms. Theme
reports, on the other hand, usually contain an introduction to
the mandate and methodology of work of the experts; sketch
the features and dynamics of the phenomena; reproduce the
number of allegations received, their legal analysis, the cases
transmitted to each government, the name of the countries
which furnished further information; and make conclusions on
the occurrence of human rights violations.

Most importantly, theme and country reports contain re-
commendations addressed both to the target state and the UN
CHR. Recommendations at the national level indicate the mea-
sures to be adopted and implemented by the state to appro-
priately redress human rights violations, while those at the UN
level suggest further actions the CHR should undertake vis-a-vis
human rights Country situations/phenomena under examination.
The reporting activity is, then, paramount because of the impact
SPs’ reports may have on the Commission’s future strategy in
respect to a given phenomenon of human rights violations or
Country situation. Indeed, SPs’ reports may actually trigger
further action by the Commission, this action being contingent
upon the approach adopted by the UN experts in the reports
themselves. In fact, as professor Alston noticed, if the reports
contain extensive conclusions and recommendations, as is usually
the case, the CHR will not be able to tackle human rights Coun-
try situations and phenomena in a way that significantly differs
from that indicated by the SPs''. In other words, SPs’ reporting
activity may determine the CHR's approach in dealing with se-
rious and worrying human rights questions.

188 See the Resolution appointing the SR on Education, supra note 95,
paragraph 6 (a).

189 Zuupwik T., Petitioning the UN. A Study in Human Rights, 1982, at xi.

190 See for instance the Resolution appointing the SR on Sudan, Supra
note 68, paragraph 3: it does not mentions NGOs, but only political
leaders, governments, the victims, their families and their lawyers.

191 ALSTON, supra note 14, at 171.
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Interestingly, in some cases reports are not only submitted to
SPs’ parent body, but also to the General Assembly. Thus, the SR
on Myanmar'?2, the SR on Sudan'?3, the SR on Torture, the WGD,
the Working Group on Arbitrary Detention, the SR on Religious
Intolerance and the SR on Racial Discrimination'®* are requested
to present interim reports to the GA. On the other hand, the SR
on Education, the Expert on Poverty and the SR on Violence
against Women report to the Commission on the Status of
Women'%.

3.4. THE INTRODUCTION OF IN SITU VISITS AND THE URGENT MESSAGES
PROCEDURE: A TURNING POINT IN THE SYSTEM OF SPECIAL PROCEDURES

There are two further work techniques which deserve special
attention. They were introduced by the Working Group on
Disappearance (WGD) and had a big impact on the overall
system of SPs. In fact, they were adopted informally by the
Theme and Country procedures created right after the WGD
and included by the UN CHR in the Resolutions creating theme
mechanisms from the early nineties onwards'%.

They are the in situ visits and the Urgent Messages Proce-
dure (UMP).

The visits on the spots'®” were developed as a consequence
of the WGD's establishment of «direct contacts» with govern-
ments during meetings with their representatives in Geneva'?8.
Actually, the meetings, initially aimed at paving the way to an
exchange of information on cases of disappearances with the
states concerned, led the experts to explore the possibility to
undertake missions within the territory of these states and even
to solicit the visits formally'®°.

As showed by the WGD's reports on its first visits on the
spot, such new work technique enabled the experts to enhance
the dialogue between, on the one hand, the government autho-

192 Supra note 72.

193 Supra note 68.

194 Supra notes 12, 86 and 84.

195 The Expert on Poverty reports also to the Commission on Social
Development, supra note 91.

196 RODLEY, supra note 15, at 720 and 724.

197 Ibidem.

198 See the Resolution appointing the Working Group on Disappearan-
ces, supra note 12.
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rities, and the families or the legal representative of the victims,
and local groups, on the other hand2%.

The state to visit is usually selected in the light of the num-
ber and gravity of the allegations, reports of NGOs which clarify
the range of the phenomenon, the absence of adequate res-
ponses by the government, recurring contradictions between
the information received by the sources and that sent by the
government.

Typically, visits are carried out by the SRs themselves and their
respective assistants, or in the case of Theme Working Groups by
two or three members of the Groups accompanied by one or
two assistants (Secretariat staff members)?'. SPs, usually, travel
on one or two missions in the target areas every year?2.

The primary objective of in situ visits is to gather «first-hand»
information by interviewing government officials, victims of
human rights violations and their families, NGOs members;
visiting population centers, detention centers, and refugees
camps. The findings resulting from the visits are summarized in
special reports called addendum reports. In this respect it is
noteworthy that SPs have even started to carry out «follow-up»
visits, within a reasonable period of time, after the first mission
in order to verify whether the government implemented the
recommendations made in the addendum report.

The WGD invented a further, arguably, more revolutionary and
innovative technique. That is, the UMP. It was implicitly deduced
from the wording of the Resolution creating the Working Group
itself203, which required the experts to perform their functions in
an «effective and expeditious manner» and «to respond
effectively to information [coming] before them»204,

Such technique was subsequently adopted by all Theme and
Country SRs and sanctioned in most of the CHR’s Resolutions
on theme mandates. It basically enables SPs to react promptly to

199 E/CN.4/1435, Annex VIII.

200 E/CN.4/1996/3 paragraph 23.

201 Kenny K., «Formal and Informal Innovations in the United Nations
Protection of Human Rights: The Special Rapporteur on the Former Yu-
goslavia», in Austrian Journal of Public International Law, vol. 48, 1995,
at 44.

202 [bidem.

203 Supra note 12.

204 E/CN.4/ 1435 paragraph 30.



148

Ingrid Nifosi

particularly urgent reports highlighting cases that require
immediate action2%®. More specifically, the procedure is initiated
in those cases in which there are sufficiently reliable allegations
testifying that:

a) a person has been subjected to a violation of the rights
monitored by the experts;

b) the continuation of such violation brings about a serious
danger to the person’s health or life2%,

Thus, in these cases the experts fax an urgent appeal to the
fastest-moving governmental channel of communication, namely,
the Minister of Foreign Affairs of the state concerned, urging
the government to take immediately the appropriate measures
to ensure to the individual his/her right to life, and/or physical
and mental integrity. As stressed by the SR on Torture??” and
confirmed in the reports of all Theme SPs’ reports?®8, the urgent
messages have a merely humanitarian character: they are not
accusatory but preventive in nature and purpose. This implies that
it is the SR who has to assess whether there are reasonable
grounds to believe that the person’s life or health are at risk. Such
an evaluation is carried out in light of a precise analysis of the
reliability of the sources of information, or a study of the existent
legislation of the Country concerned such as, for instance, that
which permits «practices» that facilitate violations of the rights
monitored by the experts?®. The urgent messages technique
presents the higher rate of government response and clarification,
namely, the 25% against the 7% of the ordinary fact-finding
method analyzed at paragraph 3.3. Thus, focusing on individual
cases Theme SPs do «the most concrete work of the Commission
on Human Rights in protecting human rights in specific cases by
saving lives, stopping torture, resolving disappearances...»2'°.

205 [bidem.

206 See the report of the SR on Torture E/CN.4/ 1992/17, paragraph 14.

207 E/CN.4/1994/31, paragraph 6.

208 Sypra note 99.

209 |t is the case of legislation allowing Incommunicado detentions, the
origin of systematic torture and arbitrary detention.

210 \WeisserobT D. & Bropy R., «Major Developments at the 1988
Session of the United Nations Commission on Human Rights», in Human
Rights Quarterly, vol. 11, 1986, at 586.

211 RobLEY, supra note 15, at 700.

212 For instance, the WGD was mandated to monitor states’ complian-
ce with the Declaration on Enforced Disappearances. See in this respect
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Furthermore, as Professor Rodley pointed out, the UN
mechanisms «constitute one of the closest things possible in
the present state of international organisation to Habeas
Corpus»?™.

4. The Contribution of Special Procedures to the Development
of International Human Rights Law

SPs carry out another significant task. Generally speaking, it
concerns their contribution to the development of International
Human Rights Law.

Such function is performed in three ways. That is, monitoring
the implementation of human rights soft law instruments?2,
advocating for the drafting of new human rights Conventions
and participating in such drafting process and providing a de-
cisive contribution?'3, and enlarging the scope of human rights
rules with authoritative interpretations?'.

In this last respect it is noteworthy that when such
interpretations are mentioned and shared by the CHR's
member States in their statements, or re-affirmed by the CHR
itself in its Resolutions, they coincide to States' opinio iuris on
the ambit of application of human rights norms. This is
especially significant in the case of SRs on ESCRs. In fact, the
experts are paving the way to the implementation of ESCRs
starting from the interpretation of the scope itself of these
rights, given their broad formulation in the Covenant on
ESCRs. Therefore, the above SRs are playing a key role in
contributing to states’s opinio iuris concerning the «most
sensitive and neglected» human rights.

CHR Resolution 1993/95, and Resolution 1993/34 and the 1997 report
of the experts: E/CN.4/1998/43. Also the SR on Extreme Poverty monitors
governments’ implementation of the Declaration on Extreme Poverty. See
supra note 92.

213 |t is symptomatic that the WGD has been involved in the drafting
of the Convention on Enforced Disappearances: E/CN.4/1998/43.

214 See in this respect the SR on Torture’ s view on corporal punish-
ment in E/CN.4/1997/3, paragraphs 3-11, and the SR on the Sale of
Children’s definition of the traffic of children: E/CN.4/1999/7,
paragraphs 29-47.
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5. The Role of the State

The last constituent element of SPs to be analyzed is the role
of the target state in respect to the SRs' activity. The appro-
priateness of such an analysis lies in the fact that the consent of
the state is the essential requisite for carrying out missions on
the spot, the pivotal fact-finding tool of UN SPs.

In this sense, the state’s consent is the corollary of the
principle of non-intervention of the UN in the internal affairs of
member states as sanctioned in Article 2.7 of the Charter. In
fact, given that on-site visits place a significant intrusion of the
UN within the boundaries of the member state, they would
amount to an infringement of state’ sovereignty and of Article 2.7
in the case in which the state concerned does not consent to
them.

States are not obliged by Public International Law to give
their consent to in situ visits, and the CHR, in turn, does not have
the necessary legal powers to make such missions mandatory.
The very least that the UN body can do in this respect is to urge
the states to invite SRs?'>. Nevertheless, the CHR's practice
testifies that the majority of member states consent to the visits.

The reason behind that can be traced back to political calcu-
lation that takes «account of all the relevant circumstances as to
the relative costs of the co-operation v. non co-operation»?216,
Thus, as the costs of the latter are continuously increasing with
a detrimental effect on states’ international reputation, the go-
vernments tend to allow the visits. Eventually, they lobby behind
the scenes to avoid them, or try to defend themselves within
the Commission by rebutting negative Country reports based on
the visits?'7.

State’ consent should also imply governmental co-operation.
That is, providing the experts with further information, allowing
them to visit detention centers, reacting to Urgent Messages,
implementing SPs’ recommendations, permitting follow-up visits.

In certain cases such co-operation may be lacking. The im-
plication of such gap is very serious: it strongly limits the scope
and effectiveness of SPs’ activity.

215 CHR Resolution 1994/44.
216 ALSTON, supra note 14, at 171.
217 |bidem.
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6. Conclusions

It is possible, at this point in the analysis, to give a positive
answer to the first question of this study. Indeed, there are
some constitutive elements of the SPs: they are contained in the
Resolutions appointing the experts and in the ICJ’s Advisory
Opinion on the «Difference Relating to Immunity from Legal Pro-
cess of a Special Rapporteur of the Commission on Human Rights».

The first constitutive element of SPs is enshrined in the
CHR’s Resolutions. It is given by the personal qualifications
required of the individuals that will be designated as SRs or
members of WGs. These qualifications entail a soundly reputed
expertise in the field of human rights and a recognized interna-
tional standing and are meant to ensure a skillful and unswerving
fulfillment of SPs tasks. As seen, it may be safely maintained
that, currently, the appointment of international human rights law
professors, lawyers and, significantly, former/current members
of NGOs (both international and local ones) as SPs lives up to
the above professional imperatives and also guarantees a more
independent and impartial implementation of the Procedures’
mandate.

The second constituent element has been authoritatively ela-
borated by the ICJ in the above Advisory Opinion. Namely, the
international status of SPs as Experts on Mission for the UN which
bestows to UN SRS and members of WGs all the immunities and
privileges sanctioned by Article VI of Section 22 of the 1946
Convention on the privileges and immunities of the UN. Among
the immunities an expert on Mission enjoys there is absolute
immunity from «...legal process of any kind»2'® vis-a-vis acts
done and words spoken or written while performing their
mission. Indeed, a powerful tool to avoid dangerous intrusions
in SPs” activity by the CHR’s member States.

The third structural element of the Procedures is again
enshrined in the Resolutions creating them: the mandate.

There are two kinds of mandates: Country mandates,
which typically request the SRs to tackle human rights
violations occurring within States; and Theme mandates
authorizing the experts to focus on human rights phenomena.

218 Articvle VI of the 1946 Convention on the Immunities and privile-
ges of the UN.
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The tasks envisaged in both Theme and Country mandates are
the fact-finding and reporting functions, the on-site visits and
the UMP.

As seen, the fact-finding involves the reception and analysis
of communications sent by a wide range of sources alleging
human rights violations; the transmittal of these commu-
nications to the government concerned for further clarification
and the undertaking a cross-examination between the new
information furnished by the target Country and that forwarded
by the primary source. The reporting function, consisting of an
accurate summary of the results of the fact-finding activity,
holds the true meaning of the fact-finding itself. The reports
provide the CHR with fundamental information and data which
may determine the UN body’s further actions and overall stra-
tegy. The on-site visits and the UMP constitute two key work
methods that have contributed to enhance, respectively, the
mechanisms’ fact-finding and approach to very urgent indivi-
dual cases.

Finally, the limit to SPs’ activity represented by the CHR's
member states’ consent to the experts’ visits on the spot should
not be forgotten. Such consent is the conditio sine qua non for
carrying out these visits. In this sense, State consent is a struc-
tural element of the Procedures, although not set forth in the
Commission’s Resolutions.

Section Il

Introduction

This section goes a step further than the previous one and
provides new elements to infer a conceptual definition of SPs. In
fact, while Section | focused on a thorough analysis of the
CHR's Resolutions establishing Special Procedures (SPs), this
Section will attempt to analyze the practice of some SPs. Such
an analysis is, indeed, fundamental to the understanding of
how the system of SPs developed, and consequently to answer
the second and third question addressed in the introduction of
this study. Namely, the questions of the distinguishing features
of the activity of SPs and its significance in terms of human rights
protection and monitoring.

Thus, in order to tackle the above question this study will
deal with the first three Theme Procedures created by the CHR,
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that is, the Working Group on Enforced Disappearances (WGD),
the Special Rapporteur on Extra-judicial, Summary and Arbitrary
Executions (SRESAEs), the Special Rapporteur on Torture (SRT).
Indeed, the above procedures played a key role in respect to the
setting up of the ECOSOC’ subsidiary body’s human rights
machinery by defining its subject matter and work methods. In
particular, it was the way in which the experts interpreted the
terms of reference formulated by the CHR to model SPs’ way of
implementing their mandate and bring about the maturation of
the system of SPs as a true human rights protection and monito-
ring system.

The interpretative exercise of the experts raises some crucial
questions. How did they actually interpret their mandate? What
did such an interpretation bring about in the fulfillment of the
tasks the Commission entrusted to them? What are the impli-
cations, if any, on the practice of the Theme Procedures subse-
quently created in the nineties? Were there implications on the
practice of Country Special Rapporteurs (SRs)?

In order to answer the above questions this chapter will
follow a special analytical pattern. It will deal with the first two
questions analyzing the practice of the first three Theme pro-
cedures established by the CHR. To tackle the third question, the
Working Group on Arbitrary Detention (WGAD) will come under
scrutiny. The examination of the practice of the Special Rappor-
teur on Congo/former Zaire (SRC) and the SR on the former
Yugoslavia (SRFY) will be key in answering the fourth question.
The SRC, which scholars have not yet analyzed, is especially
relevant because it identifies what precedents may or not have
been set by the first Theme procedures in the development of
Country SRs. On the other hand, the SRFY’s practice must, also,
be taken into account, although the CHR recently terminated
the Procedure’s mandate. This is because in certain respects the
SR consolidated the innovative practice of the first three Theme
procedures, and further, has brought new work techniques to
SPs” way of implementing their mandate. Importantly, these
novelties can be considered as the latest noteworthy develop-
ments in the UN SRs’ practice.

From a methodological point of view, the analysis of the
practice of the CHR's Procedures will first entail a brief overview
of their legislative history followed by an examination of the
way the experts interpreted their mandates, and the working
methods singled out to implement them. The examination will
focus on how the experts meant the scope of their mandates
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and the range of sources from which they were authorized to
receive information on human rights abuses; the singling out of
work methods to deal with such information; the introduction
of special working techniques such as on-site visits and the Ur-
gent Messages Procedure (UMP). The analysis of the SRFY will
put emphasis on two innovative fact-finding techniques intro-
duced by the expert. Special attention will be also given to the
reporting function.

1. The Working Group on Disappearances (WGD)

The practice of Disappearances was brought to the attention
of the UN General Assembly (GA) at the end of the seventies, in
the wake of Amnesty International’s denunciations of the human
rights situation in Chile after the 1973 coup. In 1978, the GA
decided to request the CHR to deal with the question of Disappea-
rances?'9. Thus, the CHR, first, authorized a study on the matter
by the Sub-Commission on the Promotion and Protection of
Human Rights in Spring 1979220, and subsequently established
the Working Group on Disappearances as provided by its Re-
solution 20 (XXXV1)?2" in 1980.

The WGD was composed of five experts designated by the
Commission’s Chairman on the basis of the principle of equi-
table geographical distribution??2. The UN body gave the experts
the authority «to examine questions relevant to enforced or
involuntary Disappearances»; to seek and receive information on
the matter from governments, inter-governmental organizations
(IGOs), NGOs with a consultative status with the ECOSOC,

219 GA Resolution 33/173.

220 CHR Resolution 1979/38.

221 For the legislative history of the Resolution see RobLey N., The
Treatment of Prisoners Under International Law, 1999, at 249-254.

222 The Group is composed by Mr. Diego Garcia-Sayan (Peru), Mr. Joel
Adebayo Adekanye (Nigeria), Mr. Ivan Tosevski (The former Yugoslav
Republic of Macedonia), Mr. Tan Sri Dato Anwar Zainal Abidin (Malaysia),
Mr. Stephen J. Toope (Canada).

223 Resolution 20 (XXXVI), at 180-181.

224 |bidem.

225 See CHR Resolution 10 (XXXVIII), and E /CN.4/1475 at 209-210
(1981).

226 CHR Resolution 1982/24, CHR Resolution1983/20.

227 CHR Resolution 1984/24. See also the most recent CHR Resolu-
tions concerning the Working Group’s mandate: Resolution 1994/45, Reso-
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humanitarian organizations and other reliable sources; to bear
in mind the need to be able to respond effectively and expe-
ditiously to information that would have come before them in
order to prevent the occurrence of Disappearances, and to carry
out their work with discretion?23. Finally, the Group was required
to report to the CHR during its next session??4.

The mandate of the Group was then renewed in 1981: the
experts were reminded «to discharge [their] mandate with
discretion», and requested «to protect persons providing infor-
mation»223,

Then, in 1982 and 1983 the mandate was renewed without
significant changes: the Commission expressed «complete con-
fidence» in the Group??®.

A break-through was sanctioned in 1984, when for the first
time, the CHR requested the experts to contribute to «eliminate
the practice of enforced or involuntary Disappearances» and
even encouraged governments to consent to on-site visits by the
Group??’. (See paragraph 1.4).

During the nineties and early 2000, the Commission entrusted
the experts with the examination of some questions and human
rights phenomena that had implications on the mandate of the
Group. For instance, the experts were requested to take into
account cases of children of disappeared parents, and to co-
operate with the governments concerned in order to clarify the fate
and whereabouts of these children?28. Also, they were requested to
pay particular attention to the situation of persons detained,
subjected to violence, ill-treated or discriminated against for having
exercised the right to freedom of expression and opinion?2°.

lution 1994/46, Resolution 1994/67, Resolution 1994/68, Resolution 1994/69,
Resolution 1994/70, Resolution 1995/40, Resolution 1995/43, Resolution
1995/53, Resolution 1995/57, Resolution 1995/75, Resolution 1995/790,
Resolution E/CN.4/19996/39, Resolution E/CN.4/ 1997/26, Resolution E/CN.
4/1998/40, Resolution E/CN.4/1999/38, Resolution E/CN.4/2000/37. For
further recent details on the mandate of the WGD visit the website
www.unhchr.ch.

228 CHR Resolution 1995/38.

229 As testified by the communications forwarded to the Group, the
exercise of these rights might have been at the origin of cases of di-
sappearances the experts dealt with. See in this respect CHR Resolution
1995/40.
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In addition, the Group was requested to address the conse-
guences of the acts, methods and practice of terrorists groups?%,
to provide information on situations which might have lead to
internal displacement and to report thereon?3', to deal with the
plight of street children?32, to adopt a gender-related approach
to its mandate?33.

The most noteworthy task entrusted to the Group concerns
the monitoring of states’ compliance to the Declaration on the
Protection of All Persons from Enforced Disappearances?3*.
Given the relevance of such task and the innovative way in
which the Group carried it out, this chapter will deal with it in
paragraph 1.6.

1.1. THE SCOPE OF THE MANDATE

The WGD's attitude towards the scope of the subject matter
of its mandate is the starting point of the analysis of the prac-
tice of the human rights mechanism.

Initially, the Working Group did not put forward a «working»
definition of disappearances. This is because the experts came
across situations in which they had to make ad hoc decisions in
order to determine what category of cases fell within the
phenomenon of missing persons and what did not?3.

Nevertheless, the practice of the UN experts did bear a clear
legal definition of disappeared persons.

In fact, from the very beginning of its analysis of cases of
missing persons, the Group was able to deduce the three main
elements that make up the phenomenon of Disappearances?3®.
The first component regards the «sinister position» of the missing
person. That is, the person is arrested, detained or abducted
against his/her will or otherwise deprived of his/her liberty by
officials of different branches or levels of Government. The

230 CHR Resolution 1995/43. See, also, supra note 9.

231 CHR Resolution 1995/57. See, also, supra note 9.

232 CHR Resolution 1995/79. See, also, supra note 9.

233 Supra note 9.

234 GA Resolution 47/33, 18 December 1992, Preambular paragraph.

235 Such a point was clearly made by the experts. See «Interview with
Tonie van Dogen, Member of the United Nations Working Group on Enforced
or Involuntary Disappearances», SIM newsletter, No. 14/15, August 1986.

236 |bidem.

237 E/CN.4/1435 and E/CN.4/1435/Add1. Also, for a thorough legal
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second element relates to the government’s attitude towards
the missing person. In other words, typically, the government
refuses to disclose the fate and whereabouts of the person
concerned, or to acknowledge the deprivation of his/her
liberty. The third element is given by the cumulative effect of
the previous ones: the deprivation of liberty of the individual
and the government’s conduct place the person outside the
protection of law. Therefore, on the basis of the above
elements the Group acknowledged the hallmark of the
phenomenon of disappearances. That is, the fact that the
capture and detention of an individual remain unacknowledged
by the official authorities whose agents have been directly or
indirectly responsible for it237.

Remarkably, such a working-definition of disappearances
has been subsequently mirrored in the UN Declaration on Enfor-
ced Disappearances?38.

Significantly, the Group, also, identified the «main human
rights» which are infringed by the phenomenon of disappea-
rances: the experts established a sort of hierarchy among such
rights according to the degree of seriousness of the consequen-
ces brought about by the disappearance of the individual®®. In
fact, the Group found out that in certain cases missing persons
were detained for a given lapse of time during which they were
subjected to torture, while in other cases the individuals were not
only tortured but also killed?4°.

On these premises, the Group identified three fundamental
rights infringed by the practice of disappearances:

a) the right to liberty and security of the person;

b) the right to human conditions of detention and freedom
from torture, cruel or degrading treatment or punishment;

¢) the right to life.

analysis of the definition of disappearances see RobLey, supra note 3,
Chapter 8, at 243-248.

238 Supra note 16.

239 E/CN.4/1435 paragraph. 184, and RobLey, supra note 3, at 255-264.

240 |bjdem, paragraph 4. As noticed by professor RobLey, supra note 3,
cases as such would have also fallen within the SRESAEs’s mandate, but
his office was not yet established when the Group started to implement
its mandate. Following the appointment of the mentioned SR, the Group
has transmitted cases, even those clarified, relevant to the new Theme
mandate to the expert in question.



The UN Special Procedures in the field of human rights. Institutional history, practice and conceptual framework

153

Yet, the WGD did not deem necessary to fix a specific lapse
of time before someone presumed detained could have been
considered disappeared. The reason of this, as remarked by Pro-
fessor Rodley?47, lies in the fact that a fixed period of time might
have barred the Group to take «expeditious action» to prevent
further abuses or death following the detention242,

To sum up, in light of some common features showed by
the first cases dealt with, the experts evinced a «working» legal
definition of the sinister practice of disappearances which,
subsequently, has been enshrined in the Declaration on the
Protection of all Persons from Enforced Disappearances. Such an
analytical exercise proved to be crucial for the implementation
of the WGD’s mandate. Indeed, it clarified the legal and ope-
rative ambit of the activity of the Group shading light on the main
features of the phenomenon of disappearances itself, and allowing
the experts to detect the basic rights infringed by it and tackle
such violations.

1.2. THE SOURCES OF INFORMATION

Resolution 20 (XXXVI), besides setting the basic mandate of
the Group, sketches out, in very general terms, the way in
which such mandate is meant to be implemented. More precisely,
the experts were requested to analyze the question of disappea-
rances seeking and receiving information on disappeared persons
from several sources.

The sources expressly mentioned by the CHR were: govern-
ments, special agencies, intergovernmental Organizations (IGOs),
NGOs with a consultative status with the ECOSOC, «humanitarian
organizations and other reliable sources»?43. In this respect, it is
especially noteworthy that the WGD interpreted the possibility
of receiving information by several sources broadening the
range of providers of information set by the Commission. The
terms «humanitarian organizations and other reliable sources»

241 RoDLEY, Supra note 3, at 278.

242 |bidem.

243 Supra note 5.

244 E/CN.4/1986/18.

245 E/CN.4/1996/38, paragraph 2.

246 |t was hold in Geneva from 15 to 24 August 2000. The Group is
used to convene in sessions during which it implements its mandate. See
the next paragraph.

®
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was key in such an enlargement. In fact, interpreting them in a
flexible fashion the Group included in the above list of sources
of information individuals, families of disappeared persons and
their lawyers, local NGOs and international NGOs without a
consultative status with the ECOSOC?#4. In terms of mandate
implementation, such an inclusion meant that the Group was
able to receive and examine highly reliable information coming
directly from «on-site sources» who, inter alia, would have
played a crucial role in the analysis of the reliability of the
communications provided by the governments. (See next
paragraph).

Finally, it is interesting to raise the question of whether a
hierarchy among the WGD's sources exists.

Usually, the WGD's reports simply list the relevant infor-
mation transmitted, together with the sources that submitted it,
under the item «communications». This suggests that all
sources are considered on equal foot. Nevertheless, this is not to
say that the experts are not aware of the special role that local
NGOs may play in respect to the implementation of the Group
mandate. In fact, as the experts pointed out in their 1996 report,
NGOs may act as a channel through which the information is
transmitted to the Group, and, at the same time, they may
follow up with relatives of disappeared persons on the fate of
their loved ones?>.

Besides, local NGOs together with international ones have
been involved in the Working Group's revision of its working
methods. Thus, during the Group’s sixty-second session?4¢ the
experts met with representatives of local and international
NGOs and the latter suggested some changes to be introduced
in the implementation of the Group’s mandate?*’. Indeed, this
is a token of the valuable NGOs' contribution to the SP’s activity
and how much the experts trust in such on-governmental
actors.

247 E/CN.4/2001/68. For instance they proposed that prior to any
decision to discontinue or clarify a case, the Working Group should have
made every effort to investigate the reasons behind the inaction of the
sources or the families concerned. Also, they submitted that there should
have been stricter restrictions on decisions to discontinue a case because
the source failed to provide information.
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1.3. THE WORK METHODS

The WGD implements its mandate during sessions, that are,
typically, convened three times a year, and the length of which
varies between four and ten days?*8.

It was during its early sessions that the Group singled out
those working methods aimed at discharging the task of
examining questions relevant to Disappearances, and, which,
importantly, resulted in a daring and original way to carry out
human rights protection.

The first work technique identified by the Group relates to
the screening of the information submitted to it. Resolution 20
(XXXVI) did not set any formal or substantial requirement
concerning the communications to be analyzed by the Group.

Nevertheless, some criteria of admissibility of information
emerged from the Group’s practice?4.

As highlighted by Professor Rodley?°°, the existence of
such criteria is, indeed, remarkable. First because the nature
of the phenomenon of disappearances itself makes the
gathering of evidence very difficult. Second because as the
experts are expected to act effectively, that is, rapid enough
to prevent the practice of missing persons, their action is
based on less evidence than that required to come to a
formal conclusion?s1.

The Group identified the following criteria of admissibility of
the received information.

First, the information must fall within the mandate of the Wor-
king Group?2. In other words, it has to concern cases of missing
persons falling within the definition analyzed in paragraph 1.1.

Second, the Group considers admissible communications ori-
ginating from the families or friends of the missing persons, as
well as from NGOs, IGOs and other reliable sources that «must

248 |t is paradigmatic that in the year 2001 the WGD held the first
session from 24 to 27 April, the second from 21 to 25 August, the third
from 10 to 14 November. See supra note 29, paragraph 10. In this res-
pect it is important to note that from 1995, due to the UN financial situation
the WGD was requested to reduce the length of its sessions.

249 E/CN.4/1984/21, paragraph 1.

250 RODELY, Supra note 3, at 273.

251 [bidem.
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be in a position to follow up with the relatives of the disappea-
red persons concerning [their] fate»2%3.

Third, the information must be factual. That is, the communi-
cation has to indicate the name of the missing person, the date
of the disappearance, the place of arrest or abduction, parties
presumed to have carried out the arrest or abduction or to be
holding the disappeared person in an unacknowledged detention,
steps taken by the family to determine the fate or whereabouts
of its loved one or at least indication that efforts to resort to
domestic remedies were frustrated or have been inconclusive?>.
With respect to this last requirement, it has to be pointed out
that the Group did not understand it as a formal requisite that
domestic remedies are exhausted, for the experts were aware
that sometimes such remedies are non-existent or ineffective.
Rather, the requirement has been considered a confirmation of
the authorities’ refusal to acknowledge the detention2>.

Once the Group has carried out the screening of information,
it implements the second work technique to fulfill its mandate.
That is, it sends the communications considered admissible
directly to the governments concerned?®¢. Also, the experts usually
seek official meetings with the concerned state’s Permanent Re-
presentative to the UN (in New York or Geneva), during which
they request the state official to bring the communications to
the attention of his/her national governments?>’.

The third work technique entails a cross-examination of the
governments’ replies in light of the sources’ comments, and espe-
cially of those by the mentioned «on-site» sources?®8. In other
words, the governments’ replies are transmitted to the source
from whom the communication originated, who is requested to
make observations on them. If the source does not reply within six
months of the date on which the government’s communication
was sent, or it contests the governmental information on grounds
considered unreasonable by the experts, the case is deemed
clarified?*®. If the source contests the government’s information on

252 Supra note 27, Annex paragraph 7.

253 |bidem.

254 |bidem, paragraph 8 (a), (b), (), (d), (e).
255 RODLEY, Supra note 3, at 273.

2% Supra note 27, paragraph 10.

257 |bidem.

258 |bidem.

259 |bidem.
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reasonable grounds the government is asked to comment on the
source’s point of view?2?0, The aim of such a cross-examination is to
asses the reliability of the governmental communications and to
provide the Group with further elements to conclude whether or
not the disappearance occurred and to shed light on the fate of
the missing person. The replies of the governments, the sources’
comments and the experts’ conclusive views are, finally, summa-
rized by the Group in its annual reports to the CHR26",

Concluding, the Working Group's practice shows that the
experts did not mean the task of examining the phenomenon of
Disappearances as the undertaking of a theoretical study on the
matter. Rather, they, daringly, understood it as a process to assess,
through a factual criterion and a cross examination procedure,
the reliability of the information received in order to clarify indi-
vidual cases of disappearances submitted to them.

1.4. THE ON-SITE VISITS

Meeting with States’ Permanent Representatives at the UN
enabled the WGD to introduce, without any previous authoriza-
tion from the Commission, a work technique that changed the
Group's overall approach to the phenomenon of Disappea-
rances. The technique in question is the carrying out of on-site
visits?62. Basically, during the mentioned meetings with states’
representatives the experts explored the possibility of conduc-
ting visits in the territories of the states concerned?¢3. Following
the Group's initiative some governments started to formally
invite the experts to travel to their Countries, sanctioning the
definitive introduction of such working technique within the
mandate of the Working Group. In fact, even though, the CHR,
initially, did not authorize the experts to carry out the visits, it
never expressed a negative view on such a new working technique.

260 |bidem, paragraph 18.

261 |bidem, paragraph 14.

262 See one of the Group's first report, supra note 21, paragraphs 6
and 30.

263 |bidem, paragraphs 12-15.

264 E/CN.4/1986/18/Add.1, and E/CN.4/1987/15/ Add.1.

265 See Section |, paragraph 3.4.

266 [bidem.

267 E/CN.4/1992/ Add.1, and E/CN.4/1993/Add.1.

268 |bidem. See also the report on the visit to Philippines, which was
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Moreover, it started to receive the reports on such visits, the
socalled Addenda reports, subsequently endorsed the visits in
the Group’s mandate, and even strongly encouraged states to
consent to on-site visits.

The first visit was carried out in Peru and marked the beginning
of the departure of the WGD from its non-judgmental approach
to the phenomenon of disappearances?®*. More specifically in
the Addendum report on the visit?®®, the Group started to link
cases of missing persons to the behavior of certain govern-
mental agents, without, however, expressly attributing a direct
responsibility to the latter.

As seen in the previous section?%®, the true break-thorough
in the non-judgmental approach occurred after the visit to Sri
Lanka?®”. In fact, in the Addendum report on that visit, the Group
explicitly mentioned the army and the police as being «involved
in disappearances»268,

Such a judgmental approach still characterizes the WGD's
practice?®® and would have been shared by the Theme SPs
created following the Group's institution. Importantly, such an
approach would have turned Theme SPs from tools conceived
to avoid targeting single Countries into quasi-judicial bodies
that started to focus and report on states’ compliance to those
human rights relevant to their thematic mandates.

Since the second half of the nineties the Group even started to
carry out follow up visits in order to verify the extent to which
states formerly visited complied with the recommendations
formulated in the Addenda reports on the previous visits in their
territory?7°.

The most recent visits by the WGD have been carried out in
Yemen?”!, Turkey?’2 and Sri Lanka?’3.

prior to that on Sri Lanka: the Group attributed responsibility to the go-
vernment in question more directly than in the report on its visit to Peru.
See E/CN.4/1991/20/Add.1 paragraph 159.

269 The Addendum reports of the WGD can be found on the web-site
of the UN High Commissioner for Human Rights: www.unhchr.ch.

270 See thee follow-up visit to Sri Lanka: E/CN.4/2000/64/Add. 1.

271 E/CN.4/1999/62/Add.1.

272 E/CN.4/1999/62/Add.2.

273 E/CN.4/2000/64/Add.1.
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1.5. THE URGENT MESSAGES PROCEDURE

The most remarkable working technique «invented» by the
Group is the Urgent Messages Procedure (UMP). The experts
implicitly inferred it from the authority to «respond effectively» to
the information coming before them. It became an integral part
of the work methods of the experts from their very first session:
its aim was to deal with particularly serious and urgent cases of
disappearances that required immediate action. That is cases in
which there were reasonable grounds to believe that the life or
physical and mental integrity of the disappeared person was
seriously threatened?’4. More specifically, the experts decided that
with regard to cases that occurred three months preceding
receipt of communications, the Chairman was authorized to
transmit the cases in question to the Ministers of Foreign Affairs
of the Countries concerned with the most direct and rapid
means, such as faxes or telexes?’>. In such faxes or telexes the
Chairman would have asked the authorities to clarify the fate and
whereabouts of the individual and to release him/her
immediately.

As specified by the experts such transmission of urgent cases
can be entrusted to the Chairman «on the basis of special dele-
gation of power given to him by the Group»27°.

1.6. MONITORING THE DECLARATION ON THE PROTECTION OF ALL PERSONS
FROM ENFORCED DISAPPEARANCES

The monitoring of the Declaration on the Protection of all
Persons from Enforced Disappearances was entrusted to the
Group at the beginning of the nineties, when the CHR invited
the experts to consider in their reports any obstacle to the pro-
per application of the Declaration and to recommend means to
overcome them?77.

Initially the Group limited itself to request all states to pro-
vide it with all the relevant information on the measures taken
to implement the provisions of the Declaration, and the eventual
obstacles that they might have encountered?’8. However,

274 E/CN.4/1999/62, paragraph 19.
275 Supra note 27, paragraph 11.
276 [bidem.
277 CHR Resolutions 1993/35 and Resolution 1994/34.
278 Supra note 27 paragraph 49.
279 |bidem, paragraph 46.
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despite such a request the experts noticed that very little
progress had been made in practice. With few exceptions, states
did not even begin to take consistent steps to incorporate in
their national legislation the principles set forth in the UN De-
claration?’®, Thus, with the aim to more effectively focus the
attention of governments on the relevant provisions of the
Declaration, the Working Group decided, at its forty-seventh
session, to adopt General Comments on those provisions of the
Declaration that might have needed further explanation?e°.

The decision of the experts has to be strongly welcomed: it is
a further token of their daring way of interpreting the tasks
entrusted by the CHR. Indeed, it is another significant step
towards a more accurate way of implementing their mandate
trough the elaboration of some «legal guidelines», the principal
aim of which is to clarify states’ conduct with regard to the phe-
nomenon of Disappearances. More specifically, the adoption of
General Comments has two direct effects on the Group imple-
mentation of its mandate.

Firstly, they augment the authority of the experts constituting a
sort of «jurisprudence» which substantiates the Group’s monitoring
of the Declaration; secondly they define precisely the scope and the
ambit of the broad principles set by the UN Declaration limiting
states’ discretion in complying with such principles?®'.

Interestingly, the formulation of general comments makes
the WGD very similar to treaty monitoring bodies. In fact, it is a
very well settled practice of the Human Rights Committee, the
Committee on the Elimination of Racial Discrimination, the
Committee on Economic Social and Cultural Rights to work out
general comments on some provisions of the Conventions the
implementation of which they are mandated to monitor282,

Yet, the WGD's General Comments contribute to the develop-
ment and clarification of International Human Rights Law norms
and to the application of soft law human rights instruments.

At present, the Group formulated General Comments on
Articles 3, 4, 19 10 and 17 of the Declaration?83,

280 |bidem, paragraph 47.

281 See for instance the definition of «continuing offence» set in the
General Comment on Article17. Supra note 29 section E.

282 Treaty Bodies’ general comments are available at www.unhchr.ch.

283 Supra note 29, paragraphs 25-32.



The UN Special Procedures in the field of human rights. Institutional history, practice and conceptual framework

157

1.7. TECHNICAL ASSISTANCE AND THE WWORKING GROUP'S ROLE
WITH REGARD TO THE FUTURE CONVENTION ON DISAPPEARANCES

In the nineties the WGD has undertaken a task that was not
provided in any CHR’s Resolution on its mandate. The task in
question relates to the clarification of «old cases» of disappearan-
ces dating back to the seventies or early eighties, and which beca-
me a real challenge for the Group because of the high degree of
difficulty in establishing the fate and whereabouts of the victims284.

Such task has not only led to intensified efforts by the Group
to mediate between the families of the missing persons and the
respective governments in order to find a solution to such «old
cases», but also to an additional role of the WGD itself. That is,
to provide technical assistance in solving such «old cases»
trough two means: judicial declarations of presumption of death,
and gathering information on compensation of the victims?8>,
With this regard it is noteworthy that in June 1997 the WGD wrote
to those Countries with more than twenty «old cases» and
asked about the following: the legal basis for compensation in
the Country in question and the amount of compensation, the
legal requirements and the procedures leading to a presumption
of death286.

The last noteworthy development concerning the WGD's
practice is its formulation of comments on the draft of the future
Convention on Enforced Disappearances as worked out by the
Sub-Commission on the Promotion and Protection of Human
Rights' Sessional Working Group on the Administration of Justice
upon request of the CHR?®7. Interestingly, since 1997 the WGD
has been invited to the meetings of the Sessional Working Group
and played an active role in the drawing up of the Convention.
Indeed, the experts have been carefully analyzing and commen-
ting on the above draft and proposed that the monitoring body
of states’ conformity to the new Convention should have been
an already existing supervising organ: the Human Rights Committee
or the WGD itself288.

284 E/CN.4/1998/43.

285 See the case of Brazil reported in E/CN.4/1997/34, paragraph 413.

28 |bidem, paragraphs 23-65.

287 |bidem, paragraph 3. See also the note of the Secretary General
on that matter: E/CN.4/1999/11.
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1.8. THE REPORTING TASK

Notwithstanding that the reporting function was expressly
provided by the CHR, and did not entail any interpretative
exercise by the experts, this section deals with it by virtue of two
fundamental reasons.

Firstly, because the WGD's reports constitute the record of
the innovations introduced by the experts’ practice. In other
words, they are the synthesis of the break-through brought
about by the daring endeavors the experts. Secondly, because
consequently the innovations introduced by WGD in their
mandate, the reports'rationale itself underwent some
significant changes. In other words, the experts drew such
reports up not in the form of an abstract examination of
disappearances, but they worked them out with the view to
sanction the analytical pattern and high methodical rigor of
their human rights activity, and to influence and even determine
the CHR'strategy with regard to the practice of disappearances.
In this sense the reports are the climax of the break-through
practice of the WGD.

Typically the WGDs' reports are outlined into four main
sections:

1. the first one summarizes the experts’ activity carried out
during the year prior to the Commission session; it also
include a synthesis of the work methods adopted by the
Group to implement its mandate;

2. the second one contains three Country-Chapters dealing
respectively with:

=

a) Countries with new cases of Disappearances or clarified

cases;

b) Countries with regard to which the Group received
comments from governments and NGOs;

c) Countries from which the WGD received no informa-

tion or comment.

288 Supra note 66 paragraphs 18-20. In case the WGD will be char-
ged with the monitoring of States’ compliance with the Convention on
Disappearances, its functions will be very similar to those of the Inter-
American Commission on Human Rights For details see SHeLTON D., «The
Inter-American Human Rights System», in Guide to International Human
Rights Practice, 1992, at 119-132.
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3. the third one sets the Conclusions and recommendations
of the experts;

4. the fourth is a series of annexes containing statistics on
the cases reported by the Group since its establishment,
decisions on individual cases taken during the year in res-
pect of which the experts are reporting; comments on the
draft Convention on Enforced Disappearances.

1.9. FINAL REMARKS

The WGD's practice is a remarkable departure from the
wording of Resolution 20 (XXXVI). In accomplishing such depar-
ture the Group, sometimes, availed itself of some terms in the
above Resolution to deduce a daring interpretation of its mandate
and to introduce innovative tools to implement it. The enlar-
gement of the range of sources through a flexible interpretation
of the terms «humanitarian organizations and other reliable
sources» which allowed the Group to introduce the cross-exa-
mination procedure; the interpretation of the task of examining
questions relevant to Disappearances as a «technical process»
aimed to assessing the reliability of the information received and
clarifying individual cases of Disappearances, and the «invention»
of the UMP relying on the task of responding rapidly and
effectively to especially urgent information, are very paradigmatic
in this sense.

On the other hand, the experts deduced the on-site visits,
the technical assistance activity, and the formulation of comments
on the Convention on Disappearances without relying explicitly
on the text of Resolution 20 (XXXVI). They, basically, understood
them as implied in the overall rationale of their mandate, and
informally, introduced them in their practice. The same is true
for the adoption of the General comments on the Declaration
on Enforced Disappearances. Indeed, the experts’ resort to the
General Comments is a very welcomed development which may
lead to a more effective and punctual implementation of the
Declaration, and which may further strengthen international
human rights protection against disappearances: in fact, the
WGD's practice in this respect already constitutes the model to

* This section deals with the practice of the first SRESAEs, Mr. Ndiaye
by virtue of his pioneer and crucial role in building up and strengthening
the system of SPs.

289 CHR Resolution 1985/37.

290 CHR Resolution 1992/42.
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be followed by the future monitoring body of the Convention
on Disappearances, be this the WGD or another body provided
by the Convention itself.

2. The Special Rapporteur on Extra-Judicial, Summary
and Arbitrary Executions (SRESAEs)*

The SRESAEs was created in 1982 by CHR's Resolution 1982/35.

In the above Resolution the Commission decided to appoint
an individual of recognized international standing as a SR in
order to examine the occurrence and extension of the practice
of summary and arbitrary executions, and to report on this
phenomenon with recommendations and observations to the
CHR itself.

From 1982 onwards the mandate has been regularly re-
newed and broadened by the Commission.

Thus, in 1985 the Commission gave the SR the authority to
«respond effectively» to communications forwarded to him
indicating that a summary or arbitrary execution was threatened
or imminent or it has occurred?®®, while in 1993 the subject
matter of the mandate of the SR was broadened to include
extra-judicial executions?%.

During the second half of the nineties and the early 2000,
the CHR requested the SR to pay special attention to summary,
arbitrary and extra-legal executions of children, women and
human rights defenders; to violations of the right to life of
participants in demonstrations or other peaceful manifestations;
to violations of the right to life of persons belonging to mi-
norities?®'; to keep monitoring the implementation of inter-
national standards on guarantees and restrictions related to the
imposition of capital punishment bearing in mind the General
Comment on Article 6 of the International Covenant on Civil and
Political Rights (ICCPR) by the Human Rights Committee?®? as
well as the Second Optional Protocol of the Covenant; to apply
a gender perspective to his work?%.

291 CHR Resolution 1996/7 paragraph (d).

292 |bidem, (f).

293 |pjdem, (g). See also the following reports: E/CN.4/1997/61,
E/CN.4/1998/68, E/CN.4/1999/35, E/CN.4/2001/30, E/CN.4/2001/35 and
E/CN.4/2004/7.
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2.1. THE SCoPE OF THE MANDATE

As the analysis of the WGD, the examination of the practice
of the SREASEs starts dealing with the expert’s attitude toward
the scope of his mandate. In this respect it has to be noticed
that the CHR's Resolutions on the SR’s mandate refer to «extra-
judicial, summary and arbitrary executions» without clarifying
the meaning of these terms.

Nevertheless, the SRESAEs did evince a «working» definition
of the above terms?94,

Thus, in the light of the SR’s reports, summary and arbitrary
executions are impositions of the death penalty without obser-
vance of some legal safeguards such as the right to fair trial, to
right to seek pardon or commute of sentence?®. It follows,
then, that the SR will have to verify whether all the legal sa-
feguards and guarantees which are provided in Articles 9, 14 and
15 of the ICCPR and ECOSOC Resolution 1989/652% are fully
respected in every case examined.

The SR, also, intervenes if the convicted person is a minor, a
mentally ill person, a pregnant woman or recent mother, a person
expelled to a Country where he/she is likely to be sent to death.

On the other hand, as Professor Rodley put it, extra-legal
executions are «officially sanctioned deprivations of life without
trial and without the justifications of either a legitimate law
enforcement response to protect life or limb, or a use of force
compatible with the rules of international humanitarian law appli-
cable in armed conflicts»2%7.

More specifically, the SR singled out five categories of extra-
legal executions?®8:

a) death threats and fear of imminent extra-judicial executions
by state officials, paramilitary groups, private individuals

294 See the 1993 and 1994 reports: respectively E/CN.4/1993/46 pa-
ragraphs 42-68, and E/CN.4/1994/7 paragraphs 9-10.

295 See Article 6 of the ICCPR, GA Resolution 2200 A (XX7), Decem-
ber 1966, ECOSOC Resolution 1984/50, GA Resolution 35/72, E/CN.4/
1984/84. On the definition of summary and arbitrary executions see RopLEY,
supra note 3, Chapter 6.

296 The Resolution requests States to publish, if possible on an annual
basis and for each category of offence for which death penalty is im-
posed information on the use of capital punishment: for instance the num-
ber of persons condemned, the number of executions carried out.

Anuario de Accion Humanitaria y Derechos Humanos

Yearbook on Humanitarian Action and Human Rights

© Universidad de Deusto. ISSN: 1885 - 298X, Num. 2/2005, 131-178
http://revista-derechosumanos.deusto.es

or groups cooperating with or tolerated by the Govern-

ment, as well as unidentified persons who may be linked

to the categories mentioned above?%,

deaths in custody due to torture, neglect or the use of

force, or life-threatening conditions of detention3°;

c) deaths due to the use of force by law enforcement offi-
cials, or persons acting in direct or indirect compliance with
the State, when the use of force is inconsistent with the
criteria of absolute necessity and proportionality3°?;

d) deaths due to attacks by security forces of the State, by
paramilitary groups, death squads or other private forces
cooperating with or tolerated by the Government3°%;

e) violations of the right to life during armed conflicts, espe-
cially of the civilian population, contrary to humanitarian
laws303,

O
=

Also, the SR is concerned with the most egregious violation
of the right to life, that is, Genocide3%4, and with the criminal
law consequences arising from violations of the right to life. That
is, breaches of the obligation to investigate alleged violations of
the right to life and to bring those responsible to justice, and
breaches of the obligation to provide adequate compensation
to victims of violations of the right to life3%.

Such a thorough definition of Summary Arbitrary and Extra-
Legal Executions led the expert to set up the legal framework of
his activity, and to identify the international human rights stan-
dards in light of which to ascertain cases of violations of the right
to life coming before his attention.

2.2. THE SOURCES OF INFORMATION

The SRESAEs had a special attitude towards the sources of in-
formation that initially was not consistent with Resolution 1982/35.

297 RODLEY, supra note 3, at 182-190.

298 See E/CN.4/1996/4.

299 |bidem, paragraph 10 (b).

300 Jpidem, (c).

301 Ibidem, (d)

302 |pidem, (e).

303 lb/dem (f).
 (
 (

h).
i, ().
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The range of sources singled out by the above CHR’s Reso-
lution was more restrictive than that one the Commission provi-
ded for the WGD. The SR was requested to seek information
from governments, specialized agencies, IGOs, NGOs in consul-
tative status with the ECOSOC. Resolution 1982/35 did not mention
«humanitarian organizations and other reliable sources», that is,
those terms contained in Resolution 20 (XXXVI) that allowed the
WGD to enlarge the range of providers of information.

Nevertheless, the SR sought and received information under
no explicit limitation in respect to the sources he could rely on3,
Thus, the expert considered information received by local NGOs,
NGOs without a consultative status with the ECOSOC, families
of the victims, eyewitnesses, lawyers3%7. Indeed, the SR was per-
fectly aware of the fundamental role such sources might have
played in corroborating governmental information.

Moreover, in 1986 the Resolution renewing the SR’'s mandate
did not contain any limit concerning the sources of information3°.

2.3. THE WORK METHODS

Resolution 1982/35 did not contain the work methods to be
implemented in fulfilling the examination of the phenomenon
of extra-legal, summary and arbitrary executions.

Their setting up was left to the discretion of the SR, who,
inter alia, was also able to follow the steps of the WGD3%,

Thus, as the Working Group, the first work method adopted
by the SRESAEs is the verification of the admissibility of the
information.

Indeed, the SR set a basic factual criterion to assess the
reliability of communications3'°. That is, the communications
must contain very accurate details concerning the victim and the
precise circumstances of the violation. Such details are:

306 See the 1993 report, supra note 76, paragraphs 17-20. See also
RopLey N., «United Nations Action Procedures against “Disappearances”,
Summary or Arbitrary Executions, and Torture», Human Rights Quarterly,
vol. 8, 1986, at 701 and 728.

307 See the 1993 report, Supra note 76, paragraph 17.

308 ECOSOC Resolution 1986/36, 23 May 1986.

309 The Work methods of the SR are set in his 1993 report, supra
note 76. See also E/CN.4/1995/61 paragraphs 9-12, E/CN.4/1996/4,
paragraphs 11-12, E/CN.4/2000/3, paragraphs 6-20.
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information regarding the date, place, time, and nature of the
incident; information regarding the alleged perpetrator; in-
formation regarding the victim (name, surname, nationality);
information regarding the source of the allegation; information
regarding steps taken by the victim and their families and steps
taken by the authorities to redress the case3''.

If the SR is doubtful about a given communication he
continues to seek corroboration from other sources of
«unmistakable credibility» sending them the communications
and requesting to comment on them3'2. These sources are
NGOs and individuals whose reputation, advocacy and commit-
ment in the field of human rights are well-known in the interna-
tional arena.

Following such a corroboration from these «trustworthy
sources», the SR implements the second work method to carry
out his mandate, that is, he transmits the communications
considered reliable to the governments concerned3'3. More
specifically, such communications are sent to the governments
concerned together with a letter from the SR requesting the
authorities to make the expert acquainted with the progress
and the results of the investigations conducted with regard to
the case submitted, the criminal or disciplinary sanctions
imposed on the perpetrators, the compensation provided to the
family of the victim and any other pertinent comments or
observation3'4. The SR also sends allegations of more general
nature and asks the governments to provide specific information
on, for instance, persistent impunity or legislation alleged not to
be conform to the restrictions on the application of the death
penalty contained in the relevant international instruments3'>.
The third method adopted by the SR lies in corroborating the
governmental information asking the sources to examine it.

In other words, as the WGD, the SR is used to request the
sources to comment on the governments’ replies, and, then, to

310 See the 1993 report, supra note 76, paragraph 17.
311 [bidem.

312 |bidem, paragraphs 16-17.

313 |bidem, paragraphs 19-22.

314 |bidem.

315 |bidem. paragraph 30.
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send to the authorities concerned a follow-up comment re-
questing additional information if the sources’ observations con-
tradict the governmental replies3'e.

The aim of this request for additional information and cross
examination by the sources is to enable the SR to draw up
conclusions on the alleged violations of the right to life and to
submit them in the annual reports to the CHR3'7.

The above overview of the expert’s working methods allows
the conclusion that, like the WGD, the SR meant the «examination
of his phenomenon» as a screening process of communications
the primary aim of which is the legal verification of the viola-
tions of the right to life perpetrated against individuals alleged
in the communications in question.

2.4. THe ON-SITE VisITS

Like the WGD, the SR interpreted his mandate to include the
possibility of soliciting and conducting visits to some Countries
in which the situation of the right to life was especially worrying,
even in the absence of an express mention of such visits in his
terms of reference.

The first visit carried out without a previous authorization by
the Commission was in Suriname in 1982318, Since then, the
missions have become an essential component of the SR’s
mandate: they allow the SR to obtain first-hand information on
the situation of the right to life in the Country which will be
visited, to report on such findings, and to co-operate and assist
the state in improving situations conducive to violations of the
right to life319. The state to be visited is selected in the light of
the number and gravity of allegations, and on the basis of re-
ports from the «trustworthy sources» concerning summary and

316 This is because the replies are too general, or the government
tries to refute the correctness of the allegation, or it states that the in-
vestigation are not yet finalized. See E/CN.4/1995/61 paragraph 21.

317 Supra notes 91- 97.

318 E/CN.4/1983/16.

319 See E/CN.4/1986/21 paragraph 56, and especially E/CN.4/1993/46
paragraphs 35-37 in which the SR explains the rationale of the visits.

320 |bidem.

321 |bidem

322 CHR Resolution1993/47.

323 E/CN.4/1996/4 Add.2.

Anuario de Accion Humanitaria y Derechos Humanos

Yearbook on Humanitarian Action and Human Rights

© Universidad de Deusto. ISSN: 1885 - 298X, Num. 2/2005, 131-178
http://revista-derechosumanos.deusto.es

extra-legal executions which occurred or that are occurring within
the territory of certain Countries32°.

Also, the absence of an adequate response from the govern-
ments, or recurring contradictions between the information
received from the sources and the government response, may
lead the SR to explore the possibility of conducting an in situ
visit in a given Country32'. Besides, from the second half of the
nineties onwards the SR started to maintain close contacts with
governments of Countries visited in order to carry out follow-up
missions and assist such governments in implementing the
recommendations worked out after his previous visits322. In the
second half of the nineties and early 2000, the SR visited Bu-
rundi?3, Papua Guinea3?4, Sri Lanka3?*, the U.S.3?6, Macedonia
and Albania3?’, Mexico328, Turkey, Afghanistan, the Democratic
Republic of Congo and Brasil32°.

Usually, like the WGD's reports, the SR’s reports on the visits
are published in addenda to the annual reports33°.

2.5. THE URGENT MESSAGES PROCEDURE

The most significant development of the SR’s practice re-
gards the UMP.

Initially the SR was not authorized «to respond effectively»33'
to the communications brought to his attention. Remarkably,
despite such a lack in his terms of reference, the SR developed,
since the first year of his appointment, a system of UMP332; he
identified thirty-seven countries allegedly responsible for
imminent summary and arbitrary executions and sent to the
Ministers of Foreign Affairs of such Countries telexes in order to
prevent the carrying out of these executions®33. Even though
the SR was criticized by the members of the CHR, he continued

324 E/CN.4/1998/68/Add.1.

325 E/CN.4/1998/68/Add.2.

326 E/CN.4/1998/68/Add.3.

327 E/CN.4/12000/3/Add.2.

328 E/CN.4/2000/3/Add.3.

329 E/CN.4/2002/74/Add.1, E/CN.4/2003/3/Add.4, E/CN.4/20003/3/
Add.3, E/CN.4/2004/71/add.3.

330 Supra notes 105-11.

331 See the Resolution appointing the SR: CHR Resolution 1982/35.

332 See the first report of the expert, supra note 100.

333 |bidem.
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to send telexes to the certain governments with the aim to avert
specific summary or arbitrary executions334.

Finally, in 1984 the ECOSOC asked the SR «to pay special
attention to cases in which a summary or arbitrary execution is
imminent or threatened» and «to respond effectively to infor-
mation that comes before him»33>.

The SR's urgent appeals concern death threats and fear of
imminent execution of death sentences in contravention of the
limitations on capital punishment set forth in the pertinent
international instruments33®. In addition the SR may also send
urgent appeals to governments after having been informed of
the imminent expulsion of persons to a Country where they are
at risk of summary or arbitrary executions33’.

Since the basic aim of urgent appeals is the prevention of
loss of lives, the SR transmits the allegations of imminent extra-
judicial, summary or arbitrary executions to the government,
regardless of whether the domestic remedies have been exhaus-
ted338. Usually, in such urgent appeals the SR asks the govern-
ment concerned to ensure effective protection of those under
threat or risk of execution.

States are also requested to inform the SR on every step taken
in this regard?3.

Yet, it has to be stressed that, most of the urgent messages
have dealt with threatened executions in cases where a formally
pronounced death sentence seemed in danger of being carried
out30. Few cases concerned threatened extra-legal executions.
As noticed?#', the reasons of that lies in the fact that only in
rare circumstances extra-legal executions are known in advance.
That is, in cases in which a «death list» has been made known,
where someone survived the extra-legal execution, or where,
generally speaking, there is a sort of legal procedure342.

334 See the second and third reports of the experts. Respectively:
E/CN.4/1984/29, E/CN.4/1985/17.

335 ECOSOC Resolution 1984/35. See also GA Resolution 39/110.

336 RopLEY, supra note 88, at 200.

337 |bidem.

338 |bidem.

Anuario de Accion Humanitaria y Derechos Humanos

Yearbook on Humanitarian Action and Human Rights

© Universidad de Deusto. ISSN: 1885 - 298X, Num. 2/2005, 131-178
http://revista-derechosumanos.deusto.es

2.6. THE REPORTS

The points made with regard to the reporting function of
the WGD apply to that of the SRESAEs. Indeed, the SR’s reports
are emblematic of his innovative practice and give sense to it343.
In fact, they summarize the analytical activity of the SR and
suggest means to tackle summary, arbitrary and extra-legal
executions. More specifically, in his reports the expert, first
sketches out the legal and operative framework of his mandate;
he, then, describes the activities carried out in the year prior to
the Commission’ session; he lists the Country situations dealt
with, and draws up conclusions and recommendations on how
to address the question of extra-legal, summary and arbitrary
executions.

2.7. CONCLUSIONS

The SRESAEs departed from Resolution 1982/35 and con-
solidated the WGD's practice. It is significant that in certain ways
his daring interpretative endeavors went even further those of
the Working Group.

As seen, the expert broadened the range of sources of
information even if the above CHR'’s Resolution did not contain
terms which might have allowed for interpretative devices to
enlarge the number of providers of information; furthermore,
he started to send urgent messages without being authorized
to act expeditiously. Also, the accurate legal definition of
summary and arbitrary and extra-legal executions, the
identification of the procedural pattern to screen the infor-
mation on individual cases of violations of the right to life, and
the introduction of on-site visits highlight further the
expert’steady determination to fulfill true human rights
protection and monitoring tasks.

339 E/CN.4/1985/17, E/CN.4/1986/21 and the 1993 report, supra
note 76. See also the most recent reports of the SR: E/CN.4/2001/9,
E/CN.4/2000/3.

340 bidem.

341 RoODLEY, Supra note 88, at 722.

342 bidem.

343 SR's reports are available at www.unhchr.ch.
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3. The Special Rapporteur on Torture (SRT)

The UN commitment to struggle against the practice of tor-
ture dates back to the second half of the seventies. In this period
of time the GA, spurred by the developments in post 1973 Chile
and Amnesty International s* campaign on those events, played
a leading role in the standards setting on the prohibition of
torture. Thus, in 1975 and 1984 the GA adopted respectively
the Declaration on Torture34* and the Convention against Tor-
ture345, Within this context the appointment, in 1985, of the SRT
by the CHR is the uttermost sign of the UN advocacy in the struggle
against torture.

The experts' tasks set in Resolution 1985/33 were the follo-
wing: to examine questions relevant to torture; to respond effec-
tively to information concerning torture that would have come
before him; to act discretely and to report annually to the CHR
on the occurrence and extension of the practice of torture. The
mandate was constantly renewed?34°.

In addition, the SR, has been, recently, requested to pay
attention to special torture related issues: impartiality and
independence of the judiciary, jurors and assessors, and the in-
dependence of lawyers347; the right to restitution, compensation
and rehabilitation for victims of grave violations of human rights
and fundamental freedoms3*¢; impunity3*°; extra-judicial, sum-
mary and arbitrary executions3>°; disappearances3®'; arbitrary
detentions®2; the integration of the rights of women in the
human rights mechanisms of the UN3%3; the plight of street
children3>4,

344 AG Resolution 3452 (XXX), 9 December 1975.

345 Resolution 1984/21, 6 March 1984, Commission on Human
Rights, Report 40t session, ESCOR, 1984, Supplement No. 4, Chapter Il A.

346 See for instance CHR's Resolutions 1993/40, 1993/37 and 1998/38.

347 CHR Resolution 1999/33, and 2000/45.

348 CHR Resolution 1999/34, and 2000/42.

349 CHR Resolution 1999/35.

350 CHR Resolution 1999/36, and 2000/32.

351 CHR Resolution 2000/38.

352 CHR Resolutions 1999/38, and 2000/37.

353 CHR Resolution 1994/45, and 2000/53.

354 CHR Resolution 1994/83. See also the introduction of the year
2000 report E/CN.4/2001/9.

355 E/CN.4/2001/66, in particular see the executive summary. See
also E/CN.4/2004/56 and E/CN.4/2005/62.

356 |bidem.
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Also, as pointed out in the 2001 report®>>, the SR addressed
the question of racism and related intolerance in view of the
World Conference against Racism, Racial Discrimination, Xeno-
phobia and Related Intolerance held in Durban from 31 August
to 7 September 20013%,

Finally, it is important to highlight that the SRT is mandated
to submit interim reports to the GA: in particular, during the
year 1999 and early 2000 the GA asked the expert to present
two interim reports on overall trends and developments regar-
ding torture3>’. The main issues tackled with in these reports
relates to gender-specific form of torture, torture and children,
torture and human rights defenders, torture and poverty, com-
pensation for the victims of torture3>s.

3.1. THE SCOPE OF THE MANDATE

Resolution 1985/33 has raised some interpretative problems
relating to the scope of the mandate of the SRT. In fact, while the
preambular paragraph refers both to «torture» and «cruel,
inhuman and degrading treatment or punishment», the operative
paragraphs mention only torture. Arguably, such a wording would
seem to imply that the expert should have focused only on torture.

Nevertheless, the SR never adopted an overly narrow in-
terpretation of the scope of the phenomenon he was to exa-
mine3>9.

More precisely, the SR not only analyzed practices inflicted
on detainees under interrogation3®?, but he also identified and

357 GA Resolution 53/139 paragraph 24, and Resolution 54/156 pa-
ragraph 29. See also CHR Resolution 1999/32 paragraph 29, and Reso-
lution 2000/43 paragraph 33.

358 A/54/426; A/55/290.

359 «Interview with Professor Koojimans Special Rapporteur on Tor-
ture for the United Nations Commission on Human Rights», SIM News-
letter, No. 16, November 1986, at 4. See also RoDELY, supra note 88, at
726. See also the first and the 1997 reports in which both the former SR
and his incumbent explain this point. Respectively E/CN.4/1986/15
paragraphs 61 and 95, and E/CN.4/1997/7 paragraph 7.

360 |ndeed, torture is perpetrated especially in this circumstance. See
in this respect the European Court of Human Rights jurisprudence, with
particular reference to: Northern Ireland case, 19 Yearbook of the Euro-
pean Convention on Human Rights, 512, 750, (1076); Greek Case; 12
Yearbook of the European Convention on Human Rights case 504, (1966).
See also the Human Rights Committee’s practice: Sindic v. Uruguay,
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dealt with some «gray areas»3®' between «torture» and «other
cruel and inhumane and degrading treatment and punishment».
That is, practices that are on the borderline of torture and other
ill treatments, such as prisons and cells conditions. As
noticed3®?, the SR expressed concern about «sleep deprivation
and threats against detainees», as well as «beatings» in the
Republic of Korea3®3; «beating, kicking and punching of asylum
seekers or members of ethnic minorities» in Germany3%4,

Yet, it is significant that in his visit to the Russian Federation
in 1994, the SR remarked that the conditions in general cells
measuring some six by twelve meters and holding from 80 to
130 prisoners amounted to cruel and inhuman and degrading
treatment3®>. Furthermore, in his addendum report on this visit,
he also specified that «to the extent that suspects are confined
[in the general cells] to facilitate the investigation by breaking
their wills with a view to eliciting confessions of information,
they can be properly described as being subjected to tor-
ture»3%®. He, also, described the prison conditions in Caracas as
inhuman, cruel and degrading3®’, and used the same terms to
depict the situation in some detention centers in Burundiz®®.

Importantly, the SR included in the «gray areas» issues of
medical care3®?, non segregation of juveniles from adults37°,
cases of corporal punishment3”', and rape372.

Like the WGD and the SREASEs, the SRT clearly defined the
ambit of his activity and identified those practices to be
addressed in tackling the phenomenon of torture.

Moreover, the clarification of the scope of the broad in-
ternational norm on the prohibition of torture by the expert

(63/979), Report of the Human Rights Committee, GAOR 37t session,
supplement No. 40, (1982), Annex VIII; Bleir v. Uruguay, ivi Annex X;
Quinteros v. Uruguay (107/1988), Report of the Human Rights Committee,
GAOR 37t session, Supplement No. 40 (1983), Annex Il

361 E/CN.4/1986/15.

362 RoDLEY, Supra note 3, at 98.

363 E/CN.4/1998/38, paragraph 158.

364 |bidem, paragraph 102.

365 E/CN.4/1995/34/Add.1, paragraphs 42 and 53, and E/CN.4/1995/
34/Add.1/Corr.1, paragraphs 43-45 and 71.

366 |bidem.

367 E/CN.4/1997/7/Add.2, paragraphs 58-73 and 81: the SR describes
the situation at the Sabenata Prison in Maracaibo, which was not only
overcrowded but anarchic because of the lack of control exercised by the
national authorities.
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constitutes a very significant contribution to the development of
international human rights law.

3.2. THE SOURCES OF INFORMATION

Resolution 1985/33 listed as sources from which the SR was
mandated to receive information on torture governments, spe-
cialized agencies, IGOs, NGOs. Regrettably, it did not make clear
whether the SR might have resorted to sources other than those
mentioned.

As pointed out3’3, a restrictive interpretation of the sources
as set in the CHR's Resolution, would have deprived the expert
of the most direct evidence available concerning his mandate
such as the communications from families of victims of torture,
lawyers, eyewitnesses. In this respect, it is noteworthy that the
SRT, as well as the WGD and the SRESAEs, interpreted his
mandate flexibly and since his appointment has been receiving
information on torture from any kind of source3’4. As men-
tioned, such an approach towards the sources of information
would have led to a more accurate and punctual verification of
the reliability of the governmental information.

3.3. THe WORK METHODS

The SRT set his work methods down in his reports3’>. They
are the same adopted by the WGD and the SRESAEs. That is,
several tools to process the communications submitted to him,
and to determine whether or not the violations falling within his
mandate were perpetrated.

368 E/CN.4/2000/19 paragraph 160: the situation in these detention
centers were depicted as cruel, inhuman and degrading treatment be-
cause of the overcrowding, malnutrition, lack of hygiene. See also para-
graph 182 of the same reports: it deals with the use of electric rods on
prisoners in some Chilean prisons.

369 [bidem.

370 E/CN.4/1997/7/Add.2, paragraphs 58-73, and 80.

371 See the report on the SR’s visit to Saudi Arabia, E/CN.4/1997/
7/Add.1. The government challenged the report.

372 Supra note 143, paragraph 119, E/CN.4/1995/34 paragraph 19,
E/CN.4/2000/19 paragraph 323.

373 RoDLEY, Supra note 88, at 726.

374 Supra note 143, paragraphs 61 and 95, see also E/CN.4/1994/31.

375 See the paragraphs on his mandate and work methods in his first
report, supra note 143, and the most recent report supra note 150.
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First, the expert identified some criteria of admissibility of the
information that comes before him.

Thus, the information to be «credible and reliable»37¢ must
contain as many details as possible, though, as stated in the
model questionnaire to allege acts of torture prepared by the
expert3”’, «the lack of a comprehensive accounting should not
necessarily preclude the submission of [the allegations]»378.

The elements of minimum information to be forwarded to the
SR in order to enable him to deal with communications alleging
the occurrence of torture are the following37?: full name of the
victim, date on which the incident(s) of torture occurred, place
were the person was seized, indication of the forces responsible
for acts of torture, description of the form of torture carried out
and any injury suffered as a result, identification of the person
or organization submitting the report3&°.

Second, the credible and reliable information analyzed by the SR
is transmitted to the government. Importantly, like the SREASEs3®!,
the SR is used to send to governments communications alleging
individual cases as well as a generalized pattern of torture. More
precisely, in these communications the SR urges governments to
adopt measures in order to investigate into the allegations; to
prosecute and impose appropriate sanctions on any person guilty
of torture regardless of the rank, office or position he may hold; to
prevent the recurrence of such acts; to compensate victims or
their relatives in accordance with the relevant standards on torture.

Third, the SR analyses the governments’ responses and
transmits them to the sources, as appropriate, for comment.
The expert carries, then, out a cross-analysis of both the govern-
ments’ replies and the sources’ remarks and draws up concluding
observations on the cases sent to him.

o

376 CHR Resolution 1985/33 paragraphs 3 and 6.

377 E/CN.4/1997/7 Annex.

378 |bidem.

379 |bidem.

380 [bidem.

381 See paragraph 2.3 of this Section.

382 See the reportmentioned supra note 150, paragraph 6, where the
SRT mentions a letter dated 15 February, 1998, with which the govern-
ment of China invited him, or the formal invitation by Brazil.

383 See the report on follow-up to recommendations made by the SR
during his visits to Chile, Colombia, and Mexico E/CN.4/2000/9/Add.1.

384 E/CN.4/1992/17/Add.1.

Anuario de Accion Humanitaria y Derechos Humanos

Yearbook on Humanitarian Action and Human Rights

© Universidad de Deusto. ISSN: 1885 - 298X, Num. 2/2005, 131-178
http://revista-derechosumanos.deusto.es

N}

S X

Finally, he summarizes the communications, the governments’
replies, and the sources’ comments in his reports and submits
them annually at the Commission’s sessions.

3.4. THE ON-SITE VISITS

As the WGD and the SRESAEs, the SRT meant his terms of re-
ference as to include the undertaking of visits to certain Countries
with a significant incidence of torture even if Resolution 1985/33
did not expressly contain any authorization in this respect.

The visits are either solicited by the SR or a result of govern-
ments’ invitations which are usually, extended through a formal
letter from the authorities concerned?82.

The visits allow the SR to carry out true fact-finding tasks
gathering information on cases of torture from the authorities,
the victims, their families and their representatives, and NGOs.
Also, the visits enabled the SR to formulate more precise re-
commendations to the states, that is recommendations shaped
upon the reality of the state concerned. Yet, the implemen-
tation of such recommendations is followed up by the SR, who
is used to request information from the authorities of states visited
on the steps undertaken to implement such recommendations
and the obstacles encountered in this respect383.

The first on-site visit took place in Indonesia (including East
Timor)38. By the end of 1997 the SR visited the Russian Federa-
tion38>, Ceylon38¢, Chile3®7, Pakistan38é, VVenezuela38?, Mexico39°,
Turkey3?!, Cameroon3?2, Romania3?3, Kenya394, Azerbaijan3°>,
Brazil and Uzbekistan3°¢.

As it emerges from the report on the visit to Azerbaijan,
during his missions on the spot the expert is also used to hold

w
<1
o

E/CN.4/1995/34/Add. 1.

386 |t was a joint mission with the SRESAEs. See E/CN.4/1995/111.
387 E/CN.4/1996/35/Add. 1.

388 E/CN.4/1997/7/Add.1.

389 E/CN.4/1997/7Add.3.

390 E/CN.4/1998/38/Add.2.

391 E/CN.4/1999/61/Add.1.

392 E/CN.4/2000/9/Add.2.

393 E/CN.4/2000//Add.3.

394 E/CN.4/2000/9/Add.4.

395 E/CN.4/2001/66/Add. 1.

39 E/CN.4/2001/66/Add.2, E/CN.4/2003/68/Add.2.
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talks with high-ranking state officials such as Ministers of In-
ternal Affairs, Ministers of Justice, Presidents of national Supre-
me Court, and even heads of the state of the Countries visited3?’.

Extremely important are the visits to detention centers, which
enable the expert « to pierce» into the places in which torture is
typically perpetrated.

Indeed, within the context of such visits he has the possibility
to meet with detainees, policemen and detention facilities
staff3%8,

Finally, it is noteworthy that as a rule, the SRT does not seek
to visit a state within the mandate of a Country SR3%. In respect
to Countries to which other Theme SPs might, also, travel, the
SR seeks consultations with them in order to solicit either a visit
in parallel to that of the other experts or a joint visit with them?4%,
Also, when the Committee against Torture is considering to visit
a Country under Article 20 of the UN Convention against Tor-
ture, and such consideration may lead to a visit by the Com-
mittee, the SRT does not seek to solicit a mission in the Country
in question40’,

3.5. THE URGENT MESSAGES PROCEDURE

Following the practice of the WGD and the SRESAEs, and
relying at the same time on his authority to «respond effectively
to information that come before him», the SRT implemented
the UMPs. As noticed by the expert, the procedure aims «to clarify
the situations of individuals whose circumstances give grounds
to fear that treatment falling within the Special Rapporteur’s man-
date might occur or be occurring»402,

The SR made clear that the UMP is basically different from
the transmittal of information as a Urgent Message (UM) is made
in the light of information indicating the fact that a person is at
risk of being subjected to torture?®3. As specified by the expert,

397 Supra note 177, paragraph 2.

398 |bidem, paragraph 3.

399 Supra note 150, paragraph 11. It is noteworthy that the SR visited
Rwanda at the request of the SR on Rwanda from 10-20 June 1994. See
1994 report E/CN.4/1995/34, paragraph 7.

400 Supra note 150.

401 |bidem.

402 |bidem, paragraph 13.

403 E/CN.4/1992/17 paragraph 14.
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the UMP may be implemented on the basis of «...accounts by
witnesses of the person’s physical conditions while in detention,
or the fact that the person is kept incommunicado, a situation
which may be conducive to torture»*%4.

Other factors taken into account by the SRT in determining
whether or not there are reasonable grounds to conclude that
«an identifiable risk of torture» exists are the following: the
previous reliability of the sources of information, the findings of
other international bodies, the existence of national legislation
such as that permitting prolonged incommunicado detention
which, as said, can facilitate torture®°>.

Any one of the above factors may be decisive for sending a
UM, even though, as it emerges from the SR's practice, more
than one are generally present?%,

The SRT defined more accurately than the other two Theme
procedures analyzed in the previous paragraphs, the nature of
UM procedure. It is, essentially a humanitarian procedure with a
preventive and not, per se, accusatory purpose®?’.

The government is just requested to look into the matter
and take the necessary steps to protect the right to physical and
mental integrity of the person concerned, in conformity with
the relevant international human rights standards*®8. Importantly,
given the extreme time sensitiveness of the information contai-
ned in the UM, the appeal is sent directly by fax to the Ministry
of Foreign Affairs of the Country concerned*®.

When appropriate the SR sends UMs jointly with other SPs410.
Moreover, as noticed in the 1994 report, the Urgent Messages
procedure gives the government concerned the opportunity to
look into matters related to torture and to comply with its
obligations under International Law by instructing the detaining
authorities to respect the individual’ s right to physical and men-
tal integrity*'".

404 Supra note 159, paragraphs 2 (b) and 3.

405 bidem. See also E/CN.4/1994/31 paragraphs 6-7.
406 |bjdem.

407 [bidem.

408  [bidem, paragraph 4.

409 bidem, paragraph 5.

410 |bidem, paragraph 6.

411 Ibidem.
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3.6. THE REPORTS

The reporting activity is the crowning achievement of the UN
expert’s fulfillment of his tasks. The SRT is used to submit
analytical and thorough reports divided up into four sections:
one related to his mandate and work methods, one regarding
the activities carried out in the year prior to the annual session
of the Commission, one summarizing the information reviewed
with respect to several countries, one containing conclusions
and recommendations.

Also, in his reports he includes some annexes on the revision
of his methods of work, principles of effective investigation, and
some documents on torture*'2.

3.7. CONCLUSIONS

In implementing his mandate the SRT followed the steps
of the WGD and the SRESAEs: he adopted a flexible approach
to the scope of his mandate; he enlarged the range of
sources of information in respect to that set in Resolution
1985/33; he identified a procedure to ascertain the reliability
of the information on torture; he carried out on-site visits,
and sent UMs.

All this considered, it is safe to conclude that by consoli-
dating the WGD and the SRESAEs's practices the SRT became
one of the three pillars of the system of UN SPs.

4. The Working Group on Arbitrary Detention (WGAD)

The WGAD was established by the CHR in 1991, in pursuance
of the recommendations made by the Sub-Commission on the
Promotion and Protection of Human Rights with regard to ar-

412 |bidem.

413 See the Sub-Commission’ study on this subject E/CN.4/Sub.2/1990/
29 and Add.1.

414 CHR Resolution 1991/42.

415 Zuupbwik T., Petitioning the United Nations, 1982.

416 Following such a request the Group had adopted the following
rule: when a case under consideration concerns a Country of which one
of the members of the Group is a national, that person shall not take part
in the discussion.

417 CHR Resolution 1994/32.
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bitrary detention*'3. More precisely, in its Resolution 1991/42 the
Commission entrusted the Group with the following mandate:

a) to investigate cases of detention imposed arbitrarily or
otherwise inconsistently with the relevant international
standards set forth in the Universal Declaration of Human
Rights (UDHR) or in the other relevant international legal
instruments accepted by the states concerned,;

b) to report annually to the Commission4'4.

Remarkably, The Group is the only non-treaty based procedure
mandated to consider individual cases. In other words, its action
is based on the right of petition of individuals anywhere in the
world4'>. The Group was, also, requested to carry out its tasks
with discretion, objectiveness and independence*'®.

Its mandate was renewed in 199447, in 199748 and in the
years 2000 and 20034'%, each time for a period of three years.

The Group is composed of five members appointed by the
Chairman of the Commission according to the criteria of equi-
table geographical distribution2° that applies to the UN.

4.1. THE SCOPE OF THE MANDATE

As the Commission’s documents creating the first three
Theme procedures, Resolution 1991/42 did not exactly define
the scope of the mandate of the WGAD. It was subsequently
defined in Resolution 1997/50, which renewed for the second
time the Group’s mandate. In particular, the UN document re-
fers to «deprivation of liberty imposed arbitrarily» and qualified
it as deprivation of freedom before, during or after the trial*?’, and
deprivation of freedom in absence of any kind of trial4?2.
Interestingly, the Group has included in such definition forms of
detention such as measures of house arrest and rehabilitation

418 CHR Resolution 1997/50.

419 See E/CN.4/2001/4 and CHR Resolution 2003/31.

420 The members of the WGAD are: Mr. Louis Joinet (France), Chair-
man-Rapporteur Ms Leila Zerrougui (Algeria), Ms Soledad Villagra de
Biedermann (Paraguay), Mr Tamas Ban (Hungary), Mr Seyed Mohammad
Hachemi (Islamic Republic of Iran).

421 More precisely it is a term of imprisonment imposed following
conviction.

422 |t is the so-called administrative detention.
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through labor in those cases in which they are accompanied by
serious restrictions of liberty of movement*23.

Moreover, Resolution 1997/50 provided the experts with some
legal guidelines to establish whether or not a detention is arbi-
trary. More specifically, it points out that an arbitrary detention
must result from a final decision taken by a domestic judicial
authority inconsistently with domestic law or with the human
rights standards enshrined in the UDHR and any other relevant
international instrument accepted by the state concerned.

On these premises, the experts deduced very accurate criteria
to be applied to cases coming before them. They were drawn
from Article 9 of the UDHR*24, and Article 9 of the International
Covenant on Civil and Political Rights (ICCPR)4?°, the Body of
Principles for the Protection of all Persons under any Form of
Detention or Imprisonment426.

According to such criteria a detention is arbitrary:

«a) when it is clearly impossible to invoke any legal basis justifying
the deprivation of liberty (as when a person is kept in detention after
the completion of his sentence or despite an amnesty law applicable
to him) (Category 1)427;

b) when the deprivation of liberty results from the exercise of the
rights or freedoms guaranteed by Articles 7, 13, 14, 18, 19, 10 and
21 of the UDHR and, insofar as States parties are concerned, by Ar-
ticles 12, 18, 19, 21, 22, 25, 26 and 27 of the ICCPR (Category 11)428;

¢) when the total or partial non-observance of the international
norms relating to the right to a fair trial spelled out in the UDHR and
in the relevant international instruments accepted by the States
concerned, is of such gravity as to give the deprivation of liberty an
arbitrary character (Category lll)*2%».

Sometimes, the experts received communications requesting
them to declare the unfairness of a deprivation of liberty; to

423 Supra note 201.

424 The Article states that «no one shall be subjected to arbitrary
arrest, detention or exile» (GA Resolution 167/A (lll), 10 December 1948).

425 This provision is more precise: «Everyone has the right to liberty
and security of person. No one shall be subjected to arbitrary arrest or
detention. No one shall be deprived of his liberty except on such grounds
in accordance with such procedures as are established by law».

426 GA Resolution 43/73, 9 December 1988.

427 E/CN.4/1998/44 paragraph 8 (a).

428 |bidem, (b).

429 |bjdem, (c).
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examine the value of the evidence produced during a trial; to
deal with cases of disappeared prisoners or cases of torture or
inhuman conditions in detention centers. As noticed by the
experts*39, these kind of allegations are not within the mandate
of the Group. In particular, in respect to the latter kind of alle-
gations it has to be noticed that the experts are used to submit
the information on cases of torture or disappearances to the
pertinent Theme mechanisms43!.

Yet, it is noteworthy that in 1996, the CHR requested the
Group to deal with the situation of immigrants and asylum
seekers who are allegedly being held in prolonged adminis-
trative detention without the possibility of administrative judicial
remedy, and to include observations on this question in its
annual report. With regard to such a new question the Group
has identified some critical issues to be addressed and set up
fourteen criteria to determine whether or not the custody is
arbitrary432.

Finally, it is worth noticing that the situation of the prisoners
held in Guantanamo Bay by the U.S.A following the war in
Afghanistan has been one of the most sensitive questions the
experts tackled during the early 200043,

4.2. THE SOURCES OF INFORMATION

In contrast with the Resolutions appointing the WGD, the
SRESAEs, and the SRT, the CHR’s document creating the WGAD
provided for quite a wide range of sources of information. In
fact, it expressly mentioned not only governments and 1GOs,
but also NGOs, (both international ones regardless of their
consultative status with the ECOSOC and local ones), the indi-
viduals concerned, their families or their representatives?34.

430 |pidem, paragraph 25 (a), (b), (0, (d), (i), (ii).

431 Interestingly, in the year 2000 the Group received allegations
contesting the pre-trial detention of General Talic by the International
Criminal Tribunal of the former Yugoslavia. For further details see supra
note 201, paragraphs 12-24.

432 CHR Resolution1997/50 and E/CN.4/1999/63. For further details
on how the Group tackled the question of asylum seekers and immi-
grants see supra note 201.

433 For new issues dealt with at the end of the nineties and early
2000 see E/2001/4 Annex, E/CN.4/2004/3, and E/CN.4/2005/6.

434 Supra note 196.
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4.3. THE WORK METHODS

The work methods of the WGAD are similar to those set up
by the first three Theme Procedures*3>.

The first working method concerns the way in which the
experts assess the reliability of the communications sent to them.
In particular, the experts analyze communications containing any
kind of information that might be relevant to identify the person
detained and his /her legal status. That is, the date and place of
the arrest or detention or of any form of deprivation of liberty; the
identity of those presumed to be responsible for such deprivation
of liberty; any other relevant information that clarifies the circums-
tances in which the person was deprived of liberty; the reasons
given by the authorities for the arrest and/or the deprivation of
liberty; the legislation applied in the case in question; the action
taken to ascertain the measures of deprivation of liberty at both a
national or international/regional level; the results of such action
or the reasons why it was ineffective or not taken; an account on
why the deprivation of liberty is deemed arbitrary36.

In order to facilitate its work, the Group has prepared a mo-
del questionnaire to be filled in order to submit a case before it.
Importantly, the use of such questionnaire is not compulsory and
the failure to submit cases using it will not result in the inadmissi-
bility of the communication*3’.

The second working method lies in the transmission of the
communications considered admissible to the Government con-
cerned. More precisely, it is the Chairman or Vice-Chairman of the
Group that, usually, sends the communications by letter to the state
concerned’ s Permanent Representative to the UN, who, in his turn,
will forward the cases to his/her government*3. The Govern-
ment is asked to reply within 90 days*3°. Sometimes, upon request
of the authorities concerned the Group may grant a further period
of no more than two months within which to reply#40.

435 Supra note 209, paragraph 9-19.

436 |bjdem, paragraph 9 (a), (b), (c), (d), (e).

437 |bidem, paragraphs 11-12. The same approach is shared by the
SRT, see paragraph 3.3 of this Section.

438 |bidem, paragraph 15.

439 |bidem.

440 |bidem, paragraph 16.

441 |bjdem, paragraph 17, (a).

442 |bidem, (b).

443 |bjdem, (c).
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Once the government replied submitting further information
to clarify the cases dealt with by the experts, the Group may
take one of the following measures:

1. file a case if the person has been released, for whatever
reason, following the reference of the case to the Wor-
king Group. Importantly, the Group will, also, give an
opinion on whether or not the detention was arbitrary
notwithstanding the release of the person concerned*’;

2. declare an opinion if it concludes that a case is not one of
arbitrary detention#4?;

3. keep a case pending if it maintains that further informa-
tion is required*3;

4. file a case provisionally or definitely if it considers that it is
unable to obtain sufficient information on such case*4;

5. formulate an opinion with recommendations addressed
to the Government if the arbitrary nature of a detention
is ascertained*4®.

The basic aims of the opinions are essentially two. The
former is to determine a consistent set of precedents in order to
establish the criteria on the basis of which deprivations of
freedom linked with certain situations may result arbitrary*46.
The latter is to assist states for purposes of prevention and era-
dication of the practice of arbitrary detentions*’.

The Opinions of the Group are, usually, brought to the atten-
tion of the CHR during its annual sessions when the experts
submit their periodic reports to the UN body.

Also, the Group forwards these opinions to the governments
and to the sources*4.

Finally it is noteworthy that the experts have also set up a
procedure to review their opinions which can be started up
either by the government or the sources*°.

444 Ibjdem, (d).

445 |bidem, (e).

446 It is the case, for instance, of rehabilitation through labor or house
arrest.

447 See also the WGAD web-site: www.unhchr.ch/html/menu6/2.

448 The Group sends the opinion to the sources three week after its
transmittal to the government. Supra note 209, paragraph 19.

449 The sources and the governments can request the opinion under
special circumstances: See supra note 209, paragraph 21 (a), (b), (¢).
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4.4. THE ON-SITE VISITS

Following the lead of the WGD, the SRESAEs and the SRT,
the WGAD has interpreted its mandate as to include on-site
visits. During such visits the experts usually meet with judicial
and penitentiary officials, detainees, and their families, repre-
sentatives of the governments concerned and members of the
civil society. As mentioned, such visits are a unique opportunity
to pave the way to a fruitful co-operation between the autho-
rities of the Country visited and the Working Group, and to better
understand the reality of the Country.

In the second half of the nineties and early 2000 the Group visi-
ted the following Countries: Nepal*>°, Bhutan*>!, China*>2, Peru4>3,
UK#34, Romania*®®, Indonesia, Australia, Iran, China and Latvia®>®.

4.5. THE URGENT MESSAGES PROCEDURE

The WGAD resorted to the UMP without being expressly
mandated by the Commission .

More specifically, the Group singled out two circumstances
in which such a procedure may be started up: when there are
sufficiently reliable allegations that a person is being arbitrarily
deprived of his/her liberty and that the continuation of such
deprivation of liberty constitutes a serious threat to the person’s
life or health; when there are other particular circumstances that
require urgent action4®7.

Typically, the UM is sent to the Minister of Foreign Affairs of
the Country concerned through the most rapid means.

As stressed by the experts, the procedure has a mere huma-
nitarian feature and it does not prevent the Group from later
rendering an opinion assessing the arbitrary character of the
detention in respect of which the UM was sent4>8.

Importantly, the introduction of the UMP shows that even in
dealing with very urgent cases the Working Group drew its
«inspiration» from its three predecessors.

450 E/CN.4/1997/4/Add.2.

451 E/CN.4/1997/4/Add.3. It was a follow-up visit to a previous mission
undertaken in 1994 See E/CN.4/1995/31/Add.3.

452 E/CN.4/1998/44/Add.2.

453 E/CN.4/1999/63/Add.2.

454 E/CN.4/1999/63/Add.3. The WGD investigated on cases of deten-
tions of asylum seekers and immigrants.
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4.6. THE REPORTS

The WGAD reports testify the extent to which it followed
the lead of the first three Theme procedures created by the
CHR. In such reports the Group, basically, indicates the way it
carried out his task: how it handled the communications recei-
ved, and how many communications were transmitted to the
government. Yet, it summarizes its opinions, the UMs sent, and
lists the visits undertaken including follow-up visits. Finally, it
makes critical remarks and suggests strategies to defeat the
practice of arbitrary detention.

4.7. CONCLUSION

The examination of the WGAD is especially interesting. In
fact, it, first, allows the conclusion that the Group is the «direct
heir» of the WGD, the SRESAEs and the SRT.

Indeed, the Group sanctions the precedential significance of
the practice of the above Theme procedures. In this respect it is
noteworthy that in the Resolutions on the mandate of the Group
the CHR formalized the interpretative endeavors introduced by
the WGD's practice and consolidated by the two Theme SRs.

In fact, in such Resolutions the CHR defined the scope of the
WGAD's mandate, and enable it to receive information from all
kinds of sources. Most importantly, the Commission expressly
mandated the Group to deal with individual cases, while, the
other three Theme procedures tackled communications on in-
dividual cases without any prior authorization to do so by their
parent body.

Yet, the methods adopted to asses the credibility of the
information, the procedure of transmittal of such information to
the governments, the introduction of on-site visits, and the
adoption of the UMP are further significant evidence of how the

Group followed the lead of the first three Theme proce-
dures.

455 E/CN.4/1999/63/Add 4.

456 E/CN.4/2000/4/Add.2, E/CN.4/2003/8/Addd.2, E/CN.4/2004/3/
Add.2, E/CN.4/2005/6/Add.4, E/CN.4/2005/6/Add.2.

457 Supra note 209, paragraph 22 (a) and paragraphs 55-59.

458 |bidem, paragraph 23.
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Finally, the analysis carried out in this section highlights the
innovative strain of the WGAD. Actually, the most noteworthy
innovation is the formulation of opinions which enabled the
Group to develop a set of precedents on the basis of which to
verify and analyze communications coming before it. They may
be considered, as the WGD's general comments, a sort of «ju-
risprudence» of the experts, alias, the legal framework against
which to measure out the arbitrary nature of cases of depri-
vation of liberty or detention.

5. The Special Rapporteur on Congo/former Zaire (SRC)

The SRC was appointed by the CHR in 1994 as one of the
main UN human rights monitoring bridge-head in the Great
Lakes region#>°.

The mandate of the SR was clearly formulated in Resolution
1994/87. According to its literal wording the expert was
requested to establish direct contacts with the authorities and
people of the former Zaire*®, and to report on the human rights
situation in the state in question in light of the information
submitted by NGOs.

5.1. THE SCOPE OF THE MANDATE

The SR was entrusted with a very vague mandate. Reporting
on the human rights situation in the former Zaire might have
meant everything and nothing at the same time. Therefore,
Resolution 1994/87 entailed an interpretative effort on the part
of the expert in order to properly discharge his reporting task. In
this respect, the reports of the expert are especially meaningful
and definitely indicative of how the SR understood the words
«the human rights situation in the former Zaire».

459 The CHR appointed also a SR on Rwanda and a Human Right Field
Operation in Rwanda. See Resolution S-3/3.

460 The Resolution and other UN documents on the African State
referred to it as Zaire up to 1996. From 1997 onward following the
political developments in the Country the UN documents mention it as
Democratic Republic of Congo. Such documents available on the High
Commissioner for Human Rights’ web-site, supra note 51.

461 They are nine. See the 2000 report of the expert E/CN.4/2001/40
paragraph 154.

462 |bidem, paragraphs 153-162.

463 |bidem, paragraph 167.
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Generally, such reports contains a detailed introduction on
the current political situation in the African state followed by a
thorough analysis of the various conflicts*¢! in which the Coun-
try is involved and the violations of Humanitarian Law perpe-
trated in these contexts?62. Also, the SR is concerned with basic
civil and political rights such as liberty of person*e3, freedom of
expression*®4, torture*®>, right to due process*®, freedom of mo-
vement#®7, freedom of conscience®®8, right to democracy*®?, the
imposition of death penalty*’°, the protection of persons at risks
such as human rights defenders*’!, women and children*’2.

All this considered, it is safe to conclude that the SRC has
interpreted the task of reporting on the human rights situation
in the former Zaire as monitoring breaches of Humanitarian Law
and violations of civil and political rights, with special attention
to the violations of basic rights of groups of persons that are
usually the easiest targets in warfare and emergency situations.

5.2. THE SOURCES OF INFORMATION

Resolution 1994/87 besides formulating the SR’s task in a very
broad fashion, is, also, ambiguous about the sources. It only
mentions the NGOs as providers of information. Therefore, a literal
interpretation of the Resolution would seem to allow the inference
that the SR is not mandated to receive communications from
sources other than NGOs.

Nevertheless, it may be argued that, as the UN document
requests the expert to establish contacts with the authorities
and people of the former Zaire, it also implies that such «contacts»
are primarily aimed at collecting information on the human rights
situation in the African state. The SR’s practice confirms such an
interpretation and shows that the expert shares the same flexi-
ble approach to the sources of information as that of the WGD,
the SRESAEs, the SRT473.

464 |bidem,, paragraph 168.
465 |bidem, paragraph 169.
466 |bidem, paragraph 170.
467 |bidem, paragraph 171.
468 |bidem, paragraph 172.
469 bidem, paragraph 164.
470 |bidem, paragraph 166.
471 |bidem, paragraph 165.
472 |bidem, paragraph 174.
473 See the following reports of the SR: E/CN.4/1997/6, E/CN.4/1998/64,
E/CN.4/1999/64, E/CN.4/1999/31, E/CN.4/2000/42, E/CN.4/2003/43.

o
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5.3. THE WORK METHODS

The working methods of the SRC are the same as those of
the WGD, the SRESAEs, and the SRT#74.

Such methods include the following stages.

First, the SR receives communications on the violations of
human rights in the African state and assess their reliability in
the light of the «factual» criterion developed through the prac-
tice of the mentioned Theme SPs.

Secondly, the expert sends the communications that he con-
siders as reliable and credible to the authorities of the African
state?’>.

Third, once the government replies submitting information
on the violations alleged in these communications, the SR
forwards the governmental information to the sources asking
them to comment on it.

Finally, in light of the reply of the government and the
sources’ comments the SR draws up his conclusions in regard to
the violations brought to his attention, and summarizes them in
his annual reports to the CHR.

5.4. THE ONE-SITE VISITS

As every Country mandate, the original SRC's terms of refe-
rence did not provide for Country visits.

Nevertheless, since 1994 the SRC started to carry them out
without being expressly mandated by the Commission#76. The UN
body, subsequently, endorsed such a practice which at present
is an integral part of the mandate of the expert. All this con-
sidered, it is safe to conclude that introducing in situ visits in his
mandate the SRC was just following the lead of the WGD, the
SRESAEs, and the SRT.

474 |bidem.

475 |n the year 2000 the SR transmitted 60 communications. Supra
note 243, paragraph 11.

476 See the first report of the SR in which he refers to his first attempt
to solicit a visit to the African Country. E/CN.4/1995/67 paragraph 4.
Anuario de Accion Humanitaria y Derechos Humanos
Yearbook on Humanitarian Action and Human Rights
© Universidad de Deusto. ISSN: 1885 - 298X, Num. 2/2005, 131-178
http://revista-derechosumanos.deusto.es

5.5. THE URGENT MESSAGES

Remarkably, even though Country SRs are not authorized to
deal with urgent individual cases, the SRC is used to send Ur-
gent Messages when he receives information testifying that
violations of basic rights of an individual are likely to threaten
his/her life or health, or more in general his/her mental or phy-
sical integrity*”. Indeed, this feature of the SR’s practice testifies,
once again, the «transversal» consolidation of the first three Theme
procedures’ working methods.

5.6. THE REPORTS

The reports of the SRC synthesizes all his activity and show how
the expert followed the steps of the WGD, the SREASEs, the SRT.

In fact, the expert’ reports give a very detailed and rigorous
description of the work methods analyzed in this section#78.

Moreover, they, clearly depict of the human rights situation
in the African states giving a thorough account of all the rights
violated, and recommending ways and means, both political and
legal ones, to improve this situation.

5.7. CONCLUSIONS

The WGD, the SRESAEs, and the SRT's bold performance set
the crucial precedent for the development of the human rights
activity of the Country expert analyzed in this section.

Moreover, the fact that also the other Country SRs followed
the same pattern of the of the first three Theme Procedures’
practice?’®, shows that such Procedures set up the human
rights protection and monitoring tools currently employed by
all UN Theme and Country SRs in discharging their man-
dates.

477 In the year 2000 the SR sent 196 Urgent Messages: see supra
note 243.

478 See the introductory section of the reports mentioned supra note 255.

479 See the reports of Country Rapporteurs on the web-site of the
UN High Commissioner for Human Rights, supra note 51.
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6. The SR on the former Yugoslavia (SRFY)*

6.1. THE MANDATE AND ITS SCOPE

The SRFY was appointed by the CHR to cope with the ex-
tremely grave and serious human rights situation occurred during
the armed conflict that involved the states arisen from the crum-
bling of Yugoslavia. The exceptional character of the situation in
the former Socialist state is testified by the convening of the first
special session of the ECOSOC’ subsidiary body*°. Thus, it was
during this special meeting that the UN human rights body
appointed the SRFY. The mandate of the expert was enshrined in
Resolution S-1/1. More specifically, the CHR charged the expert
with the task of «investigating first-hand the human rights situa-
tion in the territory of the former Yugoslavia, in particular within
Bosnia and Herzegovina»*81.

The most evident difference between the SRFY’s terms of
reference and other Country mandates lies in the fact that the
expert in question was entrusted with the human rights si-
tuation in four states: Slovenia, Croatia, Bosnia and Herzegovina
and the Federal Republic of Yugoslavia*®2. Slovenia was exclu-
ded from the SR’s mandate at the CHR's fiftieth session*é3.

On the other hand, as far as the ratione materiae of the expert's
mandate is concerned, it is noteworthy that the CHR did not give
any priority to the rights to be monitored. It was left to the discretion
of the expert to determine it. Thus, from 1992 up to 1995 the SR
dealt with the gross violations which occurred in the above four
states during the armed conflict*®4, while from 1995 onwards the
expert has even started to deal with the situations of returnees and
their right to property, migration issues, war crimes prosecutions€.

* This section essentially deals with the practice of Mr Mazowiecki,
the first individual appointed by the CHR as SRFY, because of the high
significance of the innovations he introduced in his terms of reference.
Mr Mazowiecki resigned in 1996. Mrs Rehn and Mr Diensbier have been
the two experts who, in different lapses of time, succeeded to him in the
post of SRFY. It is noteworthy that in the year 2001 the CHR decided to
turn the SR into a Special Representative and recently put an end to the
Country Procedure for former Yugoslavia.

480 On the CHR's special sessions, their significance and impact see
Kenny K., «Formal and Informal Innovations in the United Nations
Protection of Human Rights: the Special Rapporteur on the former Yu-
goslavia», in Austrian Journal of Public International Law, vol. 48, 1995,
at 26-36.

481 S-2/1 paragraph12.
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6.2. THE SOURCES OF INFORMATION

Resolution S-1/1 did provide for a wide range of sources from
which the SR was authorized to receive information: govern-
ments, individuals, IGOs, NGOs48.

6.3. THE WORK METHODS

The SRFY’ s work methods are alike those of the first three
Theme Procedures examined in this chapter4®’. He adopted the
same criteria for assessing the admissibility of the commu-
nications on human rights violations; he is used to send the
communications to the governments concerned asking for cla-
rification, to forward the governments’ replies to the sources
requesting them to comment on them, and finally to report to
the Commission on the violations analyzed.

6.4. THE ON-SITE VISITS

Resolution S-1/1 expressly provided for in situ missions by
the SR. This is a quite novel component in Country mandates,
because, as mentioned in the case of the SRC, none of the
original Resolutions appointing Country experts authorized them
to undertake Country visits. The SRs, actually, started to carry
them out following the practice of the WGD4e8,

Nevertheless, in the view of the present author, the inclusion
of on-site visits in the mandate of the SRFY can be considered
as a result of seriousness of the human rights violations occurring
in the former Yugoslavia rather than a formalization of the above
Theme Procedure’s practice®s®.

482 For an evaluation of such an approach to the crisis in the former
Yugoslavia see KENNY, supra note 262, at 38.

483 CHR Resolution 1994/72.

484 See the first ten reports submitted by Mr Mazowieki: E/CN.4/
1992/5-1/9, E/CN.4/1992/5-1/10, E/CN.4/1993/50, E/CN.4/1994/3,
E/CN.4/1994/4, E/CN.4/1994/626, E/CN.4/1998/4, E/CN.4/1994/47,
E/CN.4/1994/110.

485 See for instance the report E/CN.4/2001/47/Add.1, and compare
it with the reports above mentioned.

486 Supra note 263.

487 See A/47/66 paragraph 5, E/CN.4/1993/50 paragraph 9.

488 KENNY, Supra note 262, at 44.

489 See also the initial mandate of the SR on Rwanda: CHR Resolu-
tion S-3/3.
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6.5. THE URGENT MESSAGES

Like every Country mechanism, the SRFY was not authorized
to consider especially urgent cases*%°.

He just had to investigate and to report on the human rights
situation in the territory of the former Yugoslavia without being
mandated «to respond effectively» 4°1.

However, the SR, actually, intervened with the authorities of
the states of the former Yugoslavia in order to draw their attention
on particular instances or allegations of human rights abuses
against individuals or groups. In each case the expert urged that
the situation would have been investigated, and where necessary,
remedied without delay?®2. In this respect it is emblematic that,
several times, the expert brought to the attention of the Croatian
authorities the alleged massacre carried out by the Bosnian Croat
forces in the Medak Poket, the so called pink zone in Croatia®®.

Moreover, the text of a letter of the SR dated 1 October 1993
faxed to the Minister of Foreign Affairs of Croatia, concerning the
above mentioned case was published in a SR’s press release*4.

As noticed, such publication further testifies the endorsement
by the SR of the UMP introduced by the WGD*%>.

Yet, it is noteworthy that the SRFY’s adoption of the above
procedure constituted a precedent which was followed by his two
successors Mrs Rhen and Mr Diebnstbier, and the SR on Irag*®®.

6.6. EXPERTS EXTERNAL TO THE UN SECRETARIAT AS CONSULTANTS
OF THE MANDATE

The first especially innovative work technique the SRFY in-
troduced dates back to October 1992, when he carried out on-site
visits with experts external to the UN Secretariat.

490 KENNY, Supra note 262, at 63.

491 Supra note 263.

492 E/CN.4/1994/47 paragraph 6, E/CN.4/1994/110, paragraph 3.

493 A/C.3/48/L.74/Rev.1.

494 Press Release Human Rights/3532, 6 October, 1993. See also
E/CN.4/1994/47 paragraphs 100-105, E/CN.4/1994/110 paragraph 83,
and KenNy, supra note 262, at 65 footnote 213.

495 Supra note 262 at 65.

496 |bidem, at 64. It is symptomatic that Mr. Diebnstbier asked the
Croatian Authorities to take all the necessary measures to ensure the sa-
fety of Mr. Jaksic, a human rights lawyer who was shot and injured by
unidentified assailant in December 2000.
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It was the first time that external experts collaborated with a
UN SR within the framework of his mandate*®’.

More specifically the SR availed himself of the expertise of a
forensic anthropologist, Dr. Snow, who «located a site near
Vukovar which appeared to be a mass grave of victims of war
crimes»*%8,

The forensic expert also provided information concerning
severe mistreatment of pre-trial detainees in Pristhina4?, the
dismissal of Albanian doctors from the Hospital in Pristhina, and
discrimination against Albanian patients®,

In addition, a reasoned assessment of allegations received by
the SRT, who accompanied the SRFY during his second mission
to the Countries of the former socialist state>0', was facilitated by
the expertise of a forensic expert who traveled with the Rappor-
teur on Torture himself to Kosovo®%2.

The SRESAEs was, also, assisted by a forensic doctor when
he visited Croatia from 15 to 20 December 1992 at the request
of the SRFY%%3, in order to carry out preliminary investigations
into allegations that victims of war crimes were buried in various
mass graves and to assess whether these allegations were prima
facie reliable>%4.

The collaboration of forensic experts was welcomed and
endorsed by the CHR during its second special session®%>. In
particular, the Commission urged the Commission of Experts es-
tablished by the Security Council®% to set up an immediate and
urgent investigation by qualified experts of a mass grave near Vu-
kovar and other mass grave sites and places where mass killings
were reported to have taken place®%7.

Then, such collaboration paved the way to a further significant
development. In January 1993 an unaccompanied team of medi-

497 |bidem, at 66.

498 E/CN.4/1992/S-1/10, paragraph 18 and annex II.

499 A/47/666, paragraph 111.

500 bidem, paragraph 113.

501 Such collaboration was expressly requested by the CHR in Resolu-
tion S-1/1 at paragraph 13.

502 E/CN.4/1992/5-1/10, paragraph 3.

503 E/CN.4/1993/50 paragraph 6.

504 |bidem, Annex .

505 CHR Resolution S-2/2.

506 SC Resolution 780, (1992).

507 Supra note 262. See also E/CN.4/1993/50 Annex | paragraph II.



The UN Special Procedures in the field of human rights. Institutional history, practice and conceptual framework

175

cal experts investigated allegations of the widespread occurrence
of rape in Bosnia and Herzegovina®%s.

The team was made up of four medical and psychiatric ex-
perts®®?, the Director of the UN Divisions for the Advancement
of Women and other staff of the UN Center for Human Rights.
Their mandate was to report to the SRFY, who strongly endor-
sed the team observations, conclusions, recommendations in his
reports>10.

The mission was carried out in parallel to the visits the SR
was undertaking in the territory of the former Yugoslavia>'".

Never before a team of experts provided assistance to a UN
SR undertaking an on-site visit to which the Rapporteur himself
did not take part>'2.

Such informal innovation in human rights fact —finding was
definitively endorsed by the CHR in Resolution 1993/33 concer-
ning human rights and forensic science®'.

6.7. UNACCOMPANIED VISITS

In gathering information on the human rights situation in
the former Yugoslavia, the SR relied also on the UN Secretariat
staff's findings concerning gross human rights violations occurred
in the enclave of Cerska (eastern Bosnia and Herzegovina) in
1993514,

More specifically two professional members staff from Ge-
neva traveled to the above area spending two weeks in inter-
viewing witnesses, victims and gathering information on the
human rights abuses perpetrated in the enclave>'>.

The advantage of unaccompanied visits is that they allow the
UN SR to gather information timely and very rapidly>'e.

508 Supra note 285, paragraph 7 and Annex Il.

509 Supra note 262 at 67 footnote 224.

510 Supra note 285, paragraph 83.

511 |bidem, paragraph 7.

512 |t has to be noticed that actually the SR briefly met some
members of the team in Sarajevo. With this respect see supra note 262
at 68.

513 See also CHR Resolution 1992/24 which already raised this issues,
and the Secretary General’s report pursuant to this Resolution E/CN.
4/1993/20.

514 See Press Release Human Rights/3354, 4 March 1993.
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The new fact-finding tool was also employed by the SR on
Irag, who availed himself of the findings resulting from two
unaccompanied visits carried out by a team of two staff mem-
bers of the UN Center for Human Rights. The first was undertaken
to the Iran/lraq border from 27 August-2 September 1993,
while the second one was carried out on the Turkey/Iragq border
from 18-24 December 1993°"7,

6.8. FINAL REMARKS

The analysis undertaken in the previous paragraphs shows
that the SRFY not only adopted the same work methods of the
first three Theme procedures, but also introduced significant
informal innovations in human rights fact-finding.

In this last respect, it has to be highlighted that the two
innovations examined at paragraphs 6.6 and 6.7 are emblematic
of the recognition of the need for the UN human rights machi-
nery to employ available technology and expertise>'8.

In other words, these two informal innovations are two sig-
nificant steps, albeit small ones, towards the improvement of the
professionalism of UN human rights fact-finding®'®, which, in
many respects, is still ad hoc and lacking of formal procedures
which should inform the carrying out of the task of each UN SR.

Most importantly, such developments show that the role of
a SR, both thematic and Country, has changed. «SRs are not
only expected to receive information from other sources, but
rather to gather first hand information in accordance with in-
ternational standards of due process»>2°,

This evolution represents a shift away from NGOs submission
to a direct UN on-site investigation®2'!, and the setting up of more
scientific techniques of fact-finding.

515 Supra note 262 at 70, footnote 232.

516 |bidem.

517 See the SR's report to the General Assembly, A/48/600, and his
report to the CHR at its fiftieth session: E/CN.4/1994/58.

518 Supra note 262 at 69.

519 |bidem.

520 Supra note 262 at 74.

521 |d., footnote 249. Also the establishment of human rights
missions are a further symptomatic of UN efforts to gather information
on human rights directly on the spot . For details on human rights field
operations see MARTIN I., «The Early Experience of International Human
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Moreover, it is hoped that such a development will be
enhanced especially in the light of the increasing emphasis on
individual responsibility and prosecution in the UN Resolutions
establishing the two ad hoc Tribunals for the Former Yugoslavia
and Rwanda®??, and in the Statute of the International Criminal
Court®23, Indeed, UN SPs may play a very significant role in
gathering evidence concerning the most heinous crimes falling
within the jurisdiction of the above Tribunals and the Interna-
tional Criminal Court.

Finally a last remark. The experts who succeeded to the post
of SRFY from 1996 onwards did not avail themselves of the
innovations analyzed in this section. This is due to the fact that
the situation in the former Yugoslavia has been evolving since
1992, and at present it is not as serious as during the years in
which the first SRFY was carrying out his tasks.

This is not to say that the practice of the first SRFY has no
precedential value, as the unaccompanied visits have been
introduced in the activity of the SR on Iraq.

Rather, it means that it will depends on the willingness of
other SRs, both thematic and Country, to follow the first
SRFY'steps whenever they will have to confront themselves with
situations involving massive violations of basic human rights.

7. Main Features of SPs’ Activity and Its and Significance
in terms of Human Rights Protection and Monitoring:
Concluding Observations

In light of the analysis contained in this section, it is safe to
conclude that the WGD, the SREASEs and the SRT's inter-
pretative exercises brought about a true transformation of the
human rights activity entrusted to them by the CHR, a trans-
formation which, remarkably, was crucial for the building up of
the system of SPs as a true human rights protection and mo-

Rights Field Operations», Papers in Theory and Practice of Human Rights,
No. 19, Human Rights Center, University of Essex; O'NeLL W., «Human
Rights Monitoring versus Political Expediency: the Experience of the
OAS/UN Mission in Haiti», in Harward Human Rights Journal, vol. 8,
1995, 101-127.

522 See with this respect the Statutes of the International Criminal
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nitoring system. Such a break-through in the practice of the
human rights experts was characterized by six stages which are
indicative of the main features of SPs’ activity and its overall
significance.

The first stage concerns the deduction of a legal-working
definition of the phenomena the experts had to deal with. In
terms of human rights protection, such a deduction meant a
clarification of the ambit within which the experts were to carry
out their task, and the identification of the fundamental rights
infringed by the phenomena themselves. Also, it is noteworthy
that the experts’ definition proved to be highly authoritative. As
seen, the WGD's definition of missing persons is enshrined in
the Declaration on Enforced Disappearances, while the inter-
pretative exercises of the SREASEs and the SRT have been
crucial in specifying the ambit of application and scope of the
two fundamental human rights norms on the right to life and the
prohibition of torture. This means that a construction and analysis
of the customary significance of the above rights will include
the views of the two experts among the sources of Public Inter-
national Law>24.

The second stage regards the experts' attitude towards the
sources of information.

The inclusion of local NGOs and individuals in the range of
sources envisaged by the CHR has been decisive in paving the
way to a more professional and incisive fulfillment of the ex-
perts’ tasks. On the one hand, such an enlargement entailed the
introduction of the cross-examination technique as a tool to
verify the credibility and reliability of the governmental in-
formation coming before the attention of the experts, and on
the other hand, it proved to be key in respect to the follow-up
of the cases taken up by the three theme SPs.

At the third stage there is the singling out of the criteria of
admissibility of the information and the procedure of receipt
and transmission of it. The former would have been fundamen-

Tribunals for the former Yugoslavia and Rwanda enshrined respectively in
UNDOC $/25704 and SC Resolution 955 (1994).

523 A/Conf.183/9.

524 See the analysis of the status of the right to life and the prohibi-
tion of torture under International Law by professor RobLEY, supra note 3,
Chapter 2, 6, 7, 8.
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tal for the verification of the reliability of the communications
submitted to the experts, and the speeding-up of such a ve-
rification process, while the latter would have become the basic
procedural pattern of the verification of individual cases of
human rights abuses followed by all UN SPs.

The fourth stage regards the introduction of on-site visits.
Indeed, the visits would have been crucial to gather first-hand
information directly on the ground and to really understand the
features of the human rights phenomena examined by the experts.
Moreover, they, radically, changed the perspective of the Theme
procedures in respect to their mandates by leading the experts to
expressly attribute responsibility for the cases coming before them
directly to the authorities of the Countries visited. In other words,
the visits turned the three SPs into quasi-judicial bodies.

The fifth stage concerns the UMs. They are the hallmark of
the three Theme SPs’ activity. They bear three fundamental
meanings: a moral one as they enabled the experts to save lives,
a political one by virtue of their high intrusiveness in the treat-
ment accorded by states to their citizens, a procedural one as
they turned the Theme procedures in quite an effective me-
chanism to tackle urgent individual cases extremely rapidly.
Indeed, such rapidity if compared with the overall «UN times» is
really an achievement.

The sixth stage is constituted by the reporting activity, the
«official record» of all the changes brought about by the Theme
experts and the crucial tools through which they may determine
the CHR's decisions concerning especially serious human rights
phenomena.

All this considered, the WGD, the SREASEs and the SRT's
practice has been a turning point with respect to the CHR's
original conception of Theme mechanisms. In fact, even though
the UN Body meant the ultimate achievement of Theme man-
dates as a mere a theoretical study of certain human rights pheno-
mena, the experts developed true human rights protection and
monitoring tools in order to discharge their tasks. The key of
such a break-through process has been the courage and de-
termination of the experts to go beyond the terms of the Reso-

525 See the mandates and reports of Theme Procedures on the High
Commissioner for Human Rights web-site supra note 51.
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lutions appointing them, and their flexible attitude towards the
fulfillment of their tasks.

It is, then, safe to assert that first three Theme Procedures
built up the Ecosoc’subsidiary body’s human rights protection
system. Their practice was subsequently endorsed by the CHR in
the Resolutions renewing their mandates and in formulating
new thematic mandates such as that of the WGAD, arguably, the
best synthesis of the achievements of the three Theme pro-
cedures’ practice in terms of human rights protection and moni-
toring®25. Importantly, even SRs on Economic Social and Cultural
Rights are implementing their mandates in a way, which is con-
sistent with the first three Theme SPs’ practice>26.

Furthermore, the interpretative endeavors of the three pro-
cedures had «transversal» effects: they became integral parts of
the mandate of Country Procedures, as the examination of the
practice of the SRC and the SRFY highlighted.

The conceptualization of SPs

By answering the three questions addressed in the intro-
duction this study has drawn a vivid picture of SPs and allows a
conceptualization.

Thus, an accurate definition of the SPs flows from the com-
bination of their constituent elements and the break-through
practice of the first three Theme procedures. That is to say that
the SPs are human rights specialists reqularly appointed by the
UN CHR and who play the role of fact-finders and watch-dogs
of an international Habeas Corpus.

The human rights expertise of UN SRs and members of WGs
stems from their occupation as professors of International Law
and, remarkably, as human rights NGOs' activists, whereas the
fact-finding nature of their appointment results from the wor-
ding of their mandates and the way they interpreted it. Namely,
a strict verification of human rights violations through the
analysis of relevant information and the carrying out of one-site
visits.

526 See the practice of the SR on Education: E/CN.4/2001/52.
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Besides, the role of watch-dogs of an international Habeas
Corpus arising from the implementation of the UMP is, in the
view of this author, the most remarkable feature that charac-
terizes the SPs and distinguishes them from other human rights
monitoring bodies, and make their activity especially meaningful
and substantial.

Concluding, the above conceptualization of the SPs lays out the
true meaning of the ECOSOC’ subsidiary body’ human rights
protection system. It tells that the challenge implied in the setting
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up of the SPs was to make human rights protection and monitoring
under the auspices of the UN a proper technical and effective
endeavor. Indeed, SRs succeeded in such an attempt as the
significance of their practice showed. The key of such a success has
been the pioneer approach the experts applied to their human
rights assignment, and which, remarkably, may still bring about
further innovations in the UN human rights protection system.
Indeed, the constant determination to develop new ways and
means of human rights protection and monitoring places SPs at the
front line of the «international struggle to extend the rule of law».
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